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PREFACE. 



The great cliEuiges wMoh have taken place, and the still 
greater cluuiges which are evidently approaching in our 
judicial establishments and legal procedure render any 
apology for this publication unnecessary. In itseK it is an 
evidence of the important alterations effected by recent 
legislation in transforming the County Courts throughout the 
kingdom into Courts of Equity and Nisi Prius. The Circuit 
of County Courts to which it relates, No. 45, and in which 
the cases reported in the following pages arose, presents, no 
doubt, peculiar features. It shows an increase of one-third 
in business within three years preceding the last printed 
returns issued by the Treasury (ending 30th December, 
1867). It is the highest in the list in Equity suits, and the 
highest in Jury Cases in the same returns,* although con- 
siderably inferior in the number of Plaints to many other 
Circuits. It is greatly frequented by Coimsel and Solicitors. 

♦ See an Article on the Statistics of Comity Courts throughout the 
country and of this Circuit (No. 45) in particular, in Appendix, Note 1, 
and also Betums of Business and of Commitments, &c., in County 
Court of Croydqn, in 4>PPQnclix» Note 2. 



VI 

Of the legal attainments of the learned Judge who presides 
it would be presumptuous on my part to speak. Before he 
was appointed a Judge of Coimty Courts he presided over 
the West Indian Incumbered Estates Court, a Commission 
with very extensive jurisdiction and extraordinary powers, 
and there obtained the honour of Lord Kingsdown's praise, 
in delivering the judgment of the Privy Council, for " the 
remarkable learning and ability " of his judgments.* In his 
present position he has again received a similar mark of 
approbation from the Court of Appeal.f It remains only 
for the Author to acknowledge the Judge's constant courtesy 
to the profession and suitors, and the Author's personal 
obligations to him. The cases contained in this volume are 
almost exclusively cases arising under the Equitable Juris- 
diction Act, 1865, and the Amendment Act, 1867, and 
many of them were reported by the Author at the time 
in legal publications, and especially in the County Courts 
Chronicle. The last-named legal publication will no 
doubt shortly furnish a well-arranged digest of the 
important cases reported in the various County Courts 
throughout the kingdom. It will be a great boon to the 
profession, and will certainly do great credit to the Judges 
of Coimty Courts. Where Courts are so numerous, so 
widely distant, and so perfectly distinct, without any har- 
monious co-operation by way of appeal, and where points of 
novelty and nicety daily ocdur, untouched by any decisions 
of the Superior Courts, conflicting judgments must sometimes 

* Frazer v. Burgess, 12 Moo. P. C, 314. 
t Phillips r. Burrowes on Appeal, p. 7, post. 



occur, but the author believes that upon inquiry they will 
be found to be comparatively few.* Considering that the 
County Courts were constituted in a bygone generation for 
very trifling matters, and have since had further onerous 
duties heaped on them year by year,f until they share, in no 
small proportion, the duties of the Superior Courts, both of 
Common Law and Equity, in addition to their normal juris- 
diction, and many exceptional jurisdictions (particularly 
those of Admiralty and Bankruptcy), which the Superior 
Courts are not called upon to administer, it must be 
admitted that these truly popular tribunals have gone 
through a most severe and unexpected ordeal with complete 

success4 

E. C. A. 

1, Dr. JohnaofCs Buildings, Temple, 
Ut June, 1869. 



* See Appendix, Notes 3, 4, and 5, as to some points of diAbrehod; 

t See a table of the County Courts Acts establishing and extending 
the jurisdiction of those Courts — ^Appendix, Note 6. 

} See an able pamphlet entitled *<The Coimty Courts — their Past, 
Present, and Future Functions*' (Sweet, London, 1869); and see 
Append^, Note 6, containing an article from the Law Times of 22nd 
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REPORTS OF CASES. 



CEOTDON COUNTY COUET. 
Thubsday, May 9, 1867. 

(Before H. J;*^tonob, Esq., Judge.) 

FHILLIFS r/BirBJkOWS AWB ANOTHER.* 

Equitable Jurisdiction — Specific; Performance — Lien for 
Purchaseinii^^. 

B. induced C. to sell to him his taikrest- in a lease at an in- 
adequate price, B, paid C, £40 fijii^Vfceived the lease ; 
hut no receipt was given^ nor was ther4 hlf^ writing between 
the parties, and B. refused to sign any^ Jayingj^ " You have 
'the lease, I have the money; what more dp yost ^want f ^^ 
■ C, was a trustee of the lease for D., and haB^ jisjipiqd his 
interest to D, before the sale, B, communicated^ y^i^ D, 
before the sale, and D, had told him that ** C. dottlcf nPt 
sell the lease,^' It was alleged by C, that he was tntoxi-^ 
cated at the tim^ ; but it' appeared that he was oniy^ 
partially so, and knew what he was doing; the sale was 
held to be void ; but that B, was, under the circumstances, 
entitled to a lien upon the lease for the purchase-money 
he had paid, interest, and costs, 

Tindal Atkinson for the plaintifE. Wood for defendant 
William Burrows, and Drummond for defendant J. Burrows. 

The arguments and evidence occupied three days. The 
facts suflGlcientlj appear in the judgment. 

His Honour said : — This is a suit for the specific per- 
formance of an agreement for the sale of a lease, or in the 
alternative for a Hen on the premises comprised in the lease 
for the purchase-money (£40), which was paid at the time 
of the agreement, together with the interest thereon, and 
the costs of the suit. The indisputable facts on the evidence 
before me are as follows : — The lease in question was made 
to John Burrows, one of the defendants in this case. He 

• "Law Times," Ist June, 1867, vol. xliii., p. 46. 
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was regarded by the lessor as the beneficial tenant of the 
premises, he acted and behaved as such on many occasions 
in regard to the plaintiff, with the knowledge, and at all 
events without the dissent, of the other defendant William 
Burrows. It, however, clearly appears that John Burrows 
was, in respect of the lease, from first to last, only 
trustee for William Burrows, and that shortly before the 
alleged agreement he had actually executed an assignment 
of the premises to William Burrows, but still retained 
possession of the lease for the re£.abxi or under the pretence 
that he had mislaid it. On thVeiehing of the 17tii Sept., 
1866, the plaintiff and tlje defendant, John Burrows, met 
at Norwood, and from tlji^J'-point the evidence is contradic- 
tory. The plaintiff stJjfc&Js "that this meeting was in con- 
sequence of a pre\do*iVintiBrview and negotiation for the sale 
of the lease, an^-^^i& confirmed by his wife. The defendant 
John Burrows-pe^sitiVely denies this. Plaintiff also swears 
that upon tllQ mB^eting on the 17th the defendant John Bur- 
rows agF.et^d tj> sell him the lease for £40. Defendant denies 
this.^wTh^.Tbbth, however, agree that the plaintiff procured 
a caf7i&gl&, and drove the defendant John Burrows to Forest 
J^U^T^ considerable distance — ^to get the lease from his 
;, >§isSdence there; that they returned with the lease, and went 
to" the house of the plaintiff's father-in-law, Wm. Wood. 
The plaintiff and several witnesses swear that then and there 
he paid the defendant John Burrows £40, and received the 
lease ; but that no receipt or writing passed, and that the 
defendant refused to sign any, saying, ^' You have the lease, 
I have the money ; what more do you want ?" The defen- 
dant John Burrows does not directly contradict these facts, 
but professes his absolute ignorance of them, and of every- 
thing that passed at Wood's house, on account of his beine 
then in a state of complete intoxication. The plaintiff and 
several witnesses contradict the defendant's statement as to 
his state of intoxication. I do not think it necessary to go 
into minute details, but declare my judgment to be that &e 
evidence of the defendant is out-balanced by the evidence of 
the plaintiff and his witnesses, and that I believe not only 
that the money was paid, and the lea«e delivered, but also 
that John Burrows was not in a state of complete intoxica- 
tion, and, in fact, knew what was done. It is, however, 
another question whether he was in a proper state to enter 
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into sucli a contract as the present, or whether he was not 
in a partial state of intoxication, which, together with other 
circumstances, and especially absence of legal advice, and 
inadequacy of price, would be sufficient to invalidate the con- 
tract, or, at least, to prevent a court of equity from enforc- 
ing its performance, according to numerous cases and autho- 
rities, and amongst others Dunnage v. White, Swanst. 137 ; 
Addison on Contracts, 4th edit., p. 91 ; Story's Equity 
Jurisprudence, vol. i., s. 231. After much consideration I 
have come to the conclusion that the defendant John Bur- 
rows was, at the time of making the agreement, in such a 
state of intoxication as I have last mentioned, or as an im- 
partial witness. Ford, expressed it, that he was " neither 
drunk or sober," and I am also of opinion that the price was 
inadequate, for although the plaintiff does not recollect or 
deny using the words, I believe him to have stated previously 
to the sale as deposed by Wm. Burrows and George Aynsley, 
that he waj3 ready to give £100 for the lease, and I also 
believe that Wm. Burrows, the real owner, had refused £150 
for the sale of it, and had been offered a loan of the like 
amount as deposed by him ; and I think that there is some 
evidence of even greater value. But, independently of such 
last-mentioned evidence, I feel no doubt that upon the evi- 
dence of the -defendant Wm. Burrows and the general facts 
of this case a jury would find the lease to be worth at least 
£150, and under these circumstances I think that £40 was 
an inadequate price. It is admitted that John Burrows had 
no legal advice or assistance ; but, perhaps, this is not of 
great importance in the present case. On the whole, I am of 
opinion that this contract ought not to be enforced against 
J. Burrows, if the property were his own, nor d fortiori, 
where he is at best a trustee or agent only. With regard to 
the purchase-money of £40, I think that according to the 
decisions of the Court of Chancery in cases where specific per- 
formance is refused upon even clearer and stronger grounds 
than exist in the present case, it ought certainly to be held a 
lien on the leasehold premises if they belonged to the defen- 
dant John Burrows, and whether it ought to be so under the 
actual circumstances of the case I will presently consider. I 
also think that having regard to the great peculiarities of the 
defendant John Burrows, the plaintiff might not be aware 
of the state of intoxication in which he was, or his conse- 

b2 
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qtient inability to enter into a binding? contract, and there- 
fore I think that the plaintifE is entitled to the costs of the 
suit as against the defendant John Burrows, and that the 
same should be added to his lien (if any) on the lease, 
according to the principle of the case of Turner v. Marriott, 
L. Rep. 3 Eq. 744, and the authorities there cited. I now 
come to the most difficult part of the case, viz., whether the 
plaintifP is entitled to the above lien on ^e leasehold 
premises under the present circumstances when the lease 
turns out to be the property, not of the defendant John 
Burrows, but of the def endantWm. Burrows, and this question 
appearsto me to depend wholly on the conversation which took 
place between the plaintiff and the defendant Wm. Burrows, 
on the 17th Sept., the day before the alleged contract. The 
account of this conversation given by the plaintiff, on the one 
hand, the defendant Wm. Burrows and his servant George 
Aynsley on the other, is very different in many particulars ; 
but I think the difference is not material for the present 
purpose. There is one material fact in which all three 
agree, viz. , that the defendant Wm. Burrows, being informed 
that his brother was in treaty for the sale of the lease, and 
knowing the lease to be in his brother's possession, did not 
tell the plaintiff, as he was bound to do, that the lease did 
not belong to his brother, and had been assigned by him (no 
matter to whom), but suffered him to depart under the same 
impression with which he had entered the defendant's house, 
that the lease did belong to his brother, and had never been 
assigned by him, and upon which impression the plaintiff 
subsequently acted. I do not forget that the defendant 
Wm. Burrows swears that he told the plaintiff that his 
brother " could not or would not sell it" for £20, £40, or 
£100, but these words were certainly too vague and inde- 
finite to put the plaintiff on his guard, especially taken in 
context with the question of price with which they were 
connected. George Aynsley goes further than W. Burrows, 
and says that W. Burrows positively stated that his brother 
"had not the power to sell it, but this also is capable of 
different interpretations, and does not appeartome sufficiently 
precise, taking it in conjunction with the rest of the conver- 
sation, to put the plaintiff on his guard, and I cannot help 
regarding the expression rather as Aynsle^s impression 
derived from the conversation and his own knowledge of the 
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case, tlian the actual words used by William Burrows. On 
the whole, I feel no doubt that the defendant William 
Burrows by his conduct misled the plaintiff and occasioned 
the fraud which has been perpetrated with more or less 
design and consciousness by the brother, and that he is 
bound by his brother's acts. I therefore consider that the 
plaintiff is entitled to a lien on the leasehold premises for 
purchase-money, the interest, and the costs, notwithstanding 
the same belong and have been assigned to the defendant 
Wm. Burrows, and that the last-named defendant ought 
likewise to be held personally liable for costs of the plaintiff. 
On this part of the case I would refer to the case of NichoU 
son T. Hooper J 4 Myl. & Cr. 186, and particularly to the 
Lord Chancellor's judgment. I think it not necessary for 
me to decide the question raised upon the Statute of Frauds, 
but my opinion is that the payment of the purchase-money 
and the deliveiy of the lease constitute a part performance 
of the agreement, and take the case out of the statute. The 
minutes of the decree will be : — Order the plaintiff's costs to 
be taxed and paid by the defendants, and that the defendants 
do within fourteen days after the service of this order — such 
servicer to be verified by affidavit — pay to plaintiff the pur- 
chase-money of £40, vrith interest thereon at the rate of 
4 per cent, per annum from the 18th Sept., 1866, until 
payment, the amount to be verified by affidavit, and on 
payment thereof let the lease produced in this cause be 
delivered up by the plaintiff to the defendant Wm. Burrows; 
declare that the plaintiff is entitled to a lien on such estate 
or interest as the defendants or either of them have in the 
premises comprised in the lease for the amount of the pur- 
chase-money, interest, and costs as aforesaid, and it is ordered 
that the plaintiff be at liberty to apply to the judge of this 
court at any time to give effect to the said declaration. 
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COUET OP CHANOEET. 

Apbil 25 AND 27, 1868. 
(Before Vice-Chancellor Stuabt.) 

PHILLIPS V. BTJBBOWS.* 

Appeal — Judgment affirmed. 

This was an appeal from the Croydon County Court, and 
was for the specific performance of an agreement for the sale 
of a leasehold interest in certain property situated in Weston- 
street, Norwood, or, in the alternative, for a lien on the pre- 
mises comprised in the lease.f The plaintiff, John Phillips, 
is a coachbuilder and tobacconist at Church-road, Upper 
Norwood, Surrey, and the defendant, William Burrows, 
a furniture dealer. Upper Norwood, and John Burrows, his 
brother, follows no occupation. It appears that on the 1 8th 
Sept., 1866, the plaintiff had paid on account £40 to John 
Burrows for the lease in question. On the hearing of the case 
before the judge of the County Court, it was decided that 
the money should be returned, as John Burrows was not 
quite sober at the time the contract was entered into. The 
plaintiff now appealed to make the contract binding on both 
John and WiUiam Burrows, it being alleged that the latter 
knew perfectly well of the contract, and did not at the time 
of the negotiation disclose that he was the part owner of the 
property. 

His HoNOUB said it appeared that John Burrows was only 
a trustee for William Burrows, and that the former had 
assigned the lease in question to the latter on the 13th 
Sept., 1866. The transactions in reference to the contract 
took place after that time with John Burrows, coupled with 
a single interview with William. The defendant John had 
delivered the lease to plaintiff, but William distinctly averred 
that the property was his, and John had no right to deal 
with it. Unless there be testimony of the assent to the 

♦ "County Courts Chronide," vol. i., N.S., p. 160. 
t See preceding case, p. 1, anU, 
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contract by all parties sought to be bound by it, tbere is no 
specific performance. In this case it was certain that 
William did not assent to the contract, and was not the 
vendor. It was agreed that William had said that " John 
could not sell." It would be idle to fix a specific perfor- 
mance on such a transaction as that. His Honour consi- 
dered the judge had taken very great care in giving his 
judgment, which was based on sound equity principles, in 
refusing specific performance, and also in decreeing that the 
defendants should restore to the plaintiff the money paid on 
account. He therefore dismissed the appeal with costs. 

Greene, Q.C., and Finch for the appellants. 

E, P, Wood and Bateman for the respondents. 



WANDSWOETH COUNTY COUET. 

Tuesday, 5th Mat, 1868. 

(Before H. J. Stonoe, Esq., Judge.) 

ROWLEY V, MORRIS.* 

Law expenses — Executor, 

The term ** law expenses ^^ in a will means something beyond 
ordinary testamentary purposes : 

Held, to include expenses of sale of testatrix's leasehold pro- 
perty. 

This was a case in which the plaintiff was executor to the 
will of one Sarah Morris, and he brought his claim to re- 
cover certain moneys alleged to have been overpaid by him 
on account in anticipating the realisation of the estate of the 
said Sarah Morris. The case was fully heard before his 
Honour at the previous court, when Wright appeared as 
counsel for the plaintiff, and Macrae Moir ion the defendant. 

His Honour reserved his decision on that occasion, and 
at this court gave judgment as follows : — This is an issue 
from the Court of Exchequer. The plaintiff's claim is for 
the sum of £4 12s. 4d., money had and received by the 

♦ " CoTmty Courts Chronicle," vol. i., N.S., p. 168. 
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defendant to the use of the plaintiff, and for the like amount 
on the account stated. The defendant pleads never indebted, 
and the plaintiff joins issue on the plea. The facts of the 
case are as follows : — The plaintiff is the executor of the will 
of Mary Morris, deceased, dated the 26th Dec, 1854. The 
testatrix died shortly after the date of the will, and the 
plaintiff duly proved the same. The house, No. 1, Boling- 
broke-terrace, Battersea, was leasehold, and was sold by the 
plaintiff for £357. The plaintiff paid out of the proceeds 
divers sums in respect of the charges which he conceived was 
properly payable out of the f und under the will, amounting 
together to £244 1 2s. 4d., and he also paid to the residuary 
legatees of the specific fund, Sarah Morris and the defendant 
Thomas Morris, £61 each on account, which was an over- 
payment to each of £4 16s. 2d , and this sum is now claimed 
by the plaintiff of the defendant. Full psurticulars of the 
plaintiff's accounts have been delivered to the defendant in 
this action. The debit side consists of one item, being the 
purchase-money of the house, £357, as to which there is no 
dispute. The credits consist of eighteen items, being pay- 
ments made by the plaintiff on account of charges as above, 
and in support of aU of which evidence was adduced. The 
main question is whether all these charges were imposed by 
the testatrix on this fund in exoneration of her residuary 
personal estate ? But as to one of these charges there is a 
trifling question of amount, which I shall notice in the last 
place. On the main question it is to be observed that the 
will is very informally drawn, and that no executor could 
safely administer it without the direction of a court of 
equity, not only as to administration of the assets gene- 
rally, but also as to the construction of some of the 
devises and bequests contained in it. It appears to 
have been a common printed form, with considerable 
additions and alterations made by an unskilled person, 
and therefore certain to prove ultimately a source of liti- 
gation. For the present I have only to consider whether, in 
a due course of administration, all the payments for which 
the plaintiff claims credit ought to be allowed to him as 
against the fund in question. If so, the plaintiff has over- 
paid the defendant the amount sued for, and is entitled to 
the verdict ; but if any of these payments ought to be dis- 
allowed the defendant will be indebted to the plaintiff in a 
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lesser amoimt, or not at all, as the case may be ; and pro- 
bably tbe plaintiff may even be indebted to the defendant. 
The payments which the plaintiff has made, and for which 
he now claims credit, are divisible into four kinds : First, 
funeral expenses; secondly, testamentary expenses; thirdly, 
legal expenses ; fourthly, debts and certain le&^acies. The 
will contains no less than three separate directions as to all 
or some of these charges. The first direction is simply for 
the payment of '* all the testatrix's debts, funeral, and testa- 
mentary expenses, by her executor, as early and conveniently 
as might be after her decease." This is merely what the law 
would require of the executor without any direction, and 
leaves the whole of these expenses chargeable according to 
the usual course of administration in the first instance out 
of testatrix's residuary personal estate. The second direction 
is that "the funeral expenses and the cost of the sale of the 
house at Bolingbroke-terrace, Battersea, &c.," should be put 
out of the sum realised by the ssde, previously to the pay- 
ment thereout of three legacies of £50 each. This clause 
clearly imposed the payment of " funeral expenses and the 
cost of selling the house and the three legacies" upon the 
proceeds of the sale, but not the debts, nor the testamentary 
expenses, unless they are included imder the form "&c.," 
and I do not think this is the case. The term et cetera must, 
I think, be limited by the immediately preceding term, viz., 
"cost of selling the house," and must mean other remaining 
expenses consequent upon, or incidental thereto, such as 
advertisements, conditions, and contract for sale and convey- 
ances. There remains the third direction as to the surplus 
after the payment of the legacies, viz., that there should be 
paid thereout "the debts, funeral, and law expenses." This 
clause clearly adds the debts to the funeral expenses and 
legacies, and cost of sale already charged on this fund; and 
the only question remaining is whether the testamentary 
expenses are also added under the term " law expenses," or 
whether that term ought not to be restricted to the legal 
expenses attending the sale. After much consideration, I 
have come to the conclusion that the latter is the right con- 
struction. The words "testamentary" expenses employed 
by the testatrix in the first direction have a technical mean- 
ing and purport, viz , " usual and proper charges of probate ' ' 
{Brown v. Groomhridge, 4 Madd. 495), and the terms "law 



10 BEFOBTS OF GASES. 

or legal expenses," liaye also an ascertained meaning and 
purport, viz., the expenses incurred besides testamentary 
expenses in the testatrix*s affairs {Coventry v. Coventry^ 
13 W. E. 985). Now the testatrix has imposed the latter 
on the fund in question, as well as the payment of his debt 
and funeral expenses, and inasmuch as there is a residuary 
devise and bequest, and not an undisposed of residue, these 
charges will be so charged upon this fund in exoneration of 
the residuary estate. (See the cases already cited, and the 
cases of Hewett v. Snare^ 1 D. G. & S. M. 333; and Newhegin 
V. Belly 23 Beav. 386.) But the "testamentary expenses," 
being the charges of probate, stamp duty, &c., amounting to 
£33 5s. daimed by the plaintiff, according to my judgment 
is not charged on the fund now in question, and remain 
therefore primarily charged on the residuaiy estate, and the 
plaintiff is not entitled to credit as against the specific 
legatees of the clear surplus moneys arising from the sale of 
the house. Unless the residuary estate be inadequate, which 
is not contended, it follows that the plaintiff is, in fact, now 
indebted to the defendant in the sum of £16 12s. 6d., being a 
moiety of the last-mentioned sum, and subject to a deduction 
of £4 12s. 4d., the amount appearing to be overpaid by the 
account furnished, and that therefore ^the defendant is not 
indebted to the plaintiff, and has made out his plea in this 
action. The repetition of the same terms in the various 
directions by the testatrix for the payment of the charges 
imposed by her or her wish generally, and on the fund in 
question, is a strong argument against her intention to 
charge the specific fund with the " testamentary expenses;" 
for it will be observed that the "debts" are repeated twice, 
and the "funeral expenses" three times, whilst the "testa- 
mentary expenses " only occur once in the general charge, 
and according to the general rule of interpretation that 
effect should be given to every word, the other terms subse- 
quently employed, viz., "costs of selling, &c.," and "law 
expenses," must mean something else. Again, I subscribe 
to the opinion that the more reasonable intention is for the 
residuary estate to bear the probate duty. There is amongst 
the charges made by the plaintiff a claim of £2 2s., which 
was not fully sustained, as a charge against the fund now 
in question, and, on the evidence, I uiink only half that 
amount ought to be allowed ; but my decision as to the dis- 
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allowances of the ** testamentary expenses" renders tMs im- 
material in the present action. The verdict will be for the 
defendant. The costs do not rest with this coxirt, but if they 
did I think that they should follow the verdict. 



OHEETSET COUNTY COTJET. 

Wednesday, 5th Aug., 1868. 

(Before H. J. Stonoe, Esq., Judge.) 

QYLL (bAET.) V, SQTJIEB.* 

Title in question — Damages under £5 — Costs of counsel and 
solicitor — County Courts Acts. 

In an action for trespass title was disputed. The jury found 
a verdict for the plaintiff, with 40s. damages. 

It is provided by sect. 91 of the County Courts Act, 1846, that 
** the expense of employing a barrister or an attorney either 
by plaintiff or defendant shall not be allowed on taxation of 
costs in the case of a plaintiff where less than £b is reco- 
vered, or in case of a defendant where less than £6 is 
claimed.^^ 

On an application for costs on the scale framed under sect. 15 
of the County Courts Act, 1867, with respect to actions of 
ejectment, or involving title, under sects. 11 ^ 12 of the 
same Act: 

Held, that the above provision (sect. 91, County Courts Act, 
1846) does not extend to actions under sects. 11 ^12 
County Courts Act, 1867. 

Costs of counsel and attorney allowed. 

In this case the plaintiff claimed £35 damages for several 
trespasses committed by the defendant's servants : first, by 
digging out a ditch and removing and appropriating the soil 
itseK; secondly, by diverting a watercourse; and thirdly, by 
cutting the branches of a tree belonging to the plaintiff, 
overhanging defendant's land. 

Foard for the plaintiff. 

Haines for the defendant. 

♦ " CJounty Courts Chronicle,'* vol. i., N.S., p. 224. 
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His HoNOTTB, in giving judgment, said : — " Atthe hearing, 
tlie case as to the second and tnird trespasses was abandonea. 
The case for the jury as to the first trespass stood thus : — 
The plaintiff proved the removal and appropriation of the 
soil in the ditch by the defendant's servants, and the plain- 
tiff's property in the ditch under a lease, which the defen- 
dant had given him notice to produce, but the production of 
which was subsequently waived. The defendant's advocate, 
however, cross-examined the plaintiff as to his having become 
bankrupt since the execution of the lease, which he admitted ; 
and as to his interest in the lease having been accepted by 
his assignees, which he denied. The defendant's advocate 
then opened his case by stating that he should prove that the 
ditch was not the property of the plaintiff, and that it was a 
public watercourse, which the surveyor of highways, and 
also the defendant, had a right to clear. The evidence pro- 
duced by the defendant failed in shaking the plaintiff's title 
to the ditch, and proved that there was a public watercourse 
through the lower portion, but not through the upper por- 
tion of it ; and, therefore, in respect of the latter portion, 
and also indeed of the appropriation of the soil removed 
throughout, it was clear that a trespass had been committed. 
The jury found a verdict for the plaintiff, with 40s. damages. - 
Considering that there was no direct evidence of the value of 
the soil appropriated by the defendant, the amount was per- 
haps reasonably sufficient to cover the pecuniary loss sus- 
tained by the plaintiff ; but as it appeared that the defen- 
dant's servant had committed this trespass knowingly and 
purposely, without any previous communication with the 
plaintiff, it would certainly have been competent to the jury 
to have given some additional compensation to the plaintiff 
for the wilful invasion of his proprietary rights. Aiter the 
verdict, application was made to the court for costs on the 
scale framed under the 15th section of the County Courts 
Act, 1867, with reference to proceedings in actions of eject- 
ment, or affecting title, authorised to be taken under the 
11th and 12th sections of that Act; and I then intimated 
my intention to allow costs on that scale if I had the power, 
and reserved my judgment on that point, which is one of 
novelty and difficulty. The first point to be considered is, 
whether this case falls within the 12th section of the County 
Courts Act, 1867, which gives this court ** jurisdiction where 
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the title to any corporeal or incorporeal hereditaments shall 
come in question, and where neither the value nor rent of 
the lands, tenements, or hereditaments in dispute shall ex- 
ceed £20 by the year." Now, I cannot feel a doubt that, in 
the present case, the title to the ditch did come in question. 
The attempt made by the defendant to shake the plaintiff's 
title by cross-examination, and also by adducing contradic- 
tory evidence (which was partially successful), must be held 
to have put the plaintiff's title in question. The defendant, 
in fact, availed himself of the opportunity afforded him of 
disputing the plaintiff's title, and he cannot now be heard to 
argue that the title was not in question. It appears to me 
that it would be a very great benefit to suitors if the defen- 
dant was empowered, and perhaps required, to elect, five 
days before the hearing of any plaint where the title to real 
estate may be involved, whether or not he will exercise his 
right to question the plaintiff's title. At present a defen- 
dant may rest passive till the hearing, and perhaps even 
tiU the plaintiff has fully proved his title, and then say I 
do not dispute it ; and, the title not being in question, the 
plaintiff would apparently not be entitled to his costs on 
the scale framed under the 15th section. For the costs pro- 
vided by that section can be allowed only *'in proceedings 
authorised to be taken by the 11th and 12th sections," and 
which otherwise could not be heard without the consent of 
the parties ; and an action of trespass could certainly have 
been heard independently of those sections under the former 
Acts without such consent, although the plaintiff, to prove 
his possession fully, showed his title at the beginning, unless 
the defendant then brought the title into question by dis- 
puting it. In the present case, however, as I have already 
said, the defendant has clearly put the plaintiff's title in 
question. The plaintiff has also deposed, in support of the 
averment contained in the plaint, that the land in question 
is under the value mentioned in the 12th section ; and, as 
no contradictory evidence was tendered, the case therefore 
comes within that section, and I have accordingly the power 
to allow the costs provided by the scale framed under the 
15th section, unless the jury having found a verdict for less 
damages than £5 precludes me from allowing such costs, 
or any part of them, under the 9l8t section oi the County 
Oourts Act, 1846, which is the second question for me to 
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consider. That section enacts, amongst other provisions, 
that the expense of employing a barrister or an attorney, 
either by plaintiff or defendant, shall not be allowed on 
taxation of costs in the case of a plaintiff where less than 
£5 is recovered, or in case of a defendant where less than £5 
is claimed. And the County Courts Act, 1867, and all the 
previous County Courts Acts are, by the last-mentioned Act 
(sect. 34) "to be construed together as one Act." There can, 
therefore, be no doubt that unless the 15th section of the 
Act of 1867, empowering the judges to frame a scale of fees 
for the "proceedings therein authorised to be taken," and the 
scale of fees made thereunder, override, and pro tanto nullify 
the operation of the 91st section of the Act of 1846 as to 
cases falling within the 15th section, the provision I have 
read, being general and unqualified in its terms, must govern 
the present and similar cases. For the present purpose I am 
bound to look at this provision in the same manner as if it 
were inserted in the Act of 1867 itself, and, for the purpose 
of pointing the argument in a section immediately preceding 
the 15th section; and looking at it in this light it does seem 
at first very difficult to say that it does not operate in cur- 
tailing the power of the judge to allow the costs of barristers 
or attorneys under the scale contemplated by the 15th sec- 
tion. The literal construction is clearly in favour of such 
operation, and the only question is, whether the general 
intention of the Legii^ature, to be gathered from other 
circumstances, controls the literal construction. On the 
whole, for the reasons I am about to mention, I think 
that this is the case, and that the 15th section of the 
County Courts Act, 1867, must be held not to be subject to, 
but to override the provision contained in the 91st section 
of the County Courts Act, 1846. For, on examination, I 
think it will be found that serious contradictions, absurd 
conclusions, and unjust consequences must follow from 
allowing the 91st section to control the 15th section as 
suggested, and that it must therefore be inferred that such 
was not the intention of the Legislature. The first con- 
sideration that occurs to me is this : — By the scale the same 
costs are provided for cases in ejectment (where there are 
no damages at all) and in cases where the title is incident- 
ally in question, as trespass, &c. (where there are damages) ; 
and the reason of the costs being the same is obvious, viz., 



HfiFOBTS OT GASEd. l5 

that the expense of proving title is the same in both cases. 
Now, if the 9l8t section applies to the scale you must either 
say that as there are no damages in ejectment cases, the 
plaintiff and defendant can never recover the expense of 
employing a barrister or solicitor (which would nullify the 
scale altogether as to ejectment), or you must say, what no 
doubt is the case, that the plaintiff or defendant in ejectment 
can always (in the discretion of the judge) recover full costs, 
including the costs of employing a barrister or solicitor. But 
if that be so with regard to cases of ejectment, surely it 
ought to be the same in cases of trespass and all other cases 
where the title is at issue, and the same expense is neces- 
sarily incurred by the parties ; and it may here be observed 
that the most important and difficult cases of trespass in- 
volving title are often, and perhaps usually, cases for nominal 
damages ; and if it became known that nominal damages 
deprived the plaintifE of costs, juries would no doubt, in such 
cases be inclined frequently to assess the damages at five 
pounds where five shillings would be sufficient. Again, in an 
earlier part of the same 91st section (1846) an invariable 
limit of £1 3s. 6d. for a barrister's fee, and 15s for a soli- 
citor's fee is imposed. That is plainly contradictory to the 
new scale under the 15th section (1867), in which much 
higher fees are allowed in cases of ejectment and of title. 
In this respect there can be no doubt that the new scale of 
fees must override and nullify the 91st section (as the 33rd 
section of the County Courts Act 1856, 19 & 20 Yict., and 
the scale thereunder also did) and this appears to me a 
strong argument in favour of the section operating in the 
same manner in other respects ; and perhaps it would not 
be too much to say that wherever there is a special scale of 
fees authorised by any of the Acts the general provisions of 
the Act of 1846 as to fees do not apply. Wiflii regard to 
the scale itself, it will be observed that it contains three 
columns. The first relates to actions or contracts above 
£20 ; the second to actions on tort above £20, which are 
both framed under the County Courts Act, 1856, and which 
supersede the former scale under the 33rd section of the Act 
just referred to ; and the third to actions of ejectment and 
relating to title under the County Courts Act, 1867, as to 
which no limit is given. It is dear, therefore, that the 
framers of that scale, which has a statutory force under the 
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IStli section, but is, of course, subject to all statutory pro- 
visions affecting it, intended to autborise tbese costs in all 
cases under the 11 tb and 12tb sections, witbout reference to 
tbe existence or to tbe amount of damages. Again, if you 
examine tbe scale, tbere are some items wbicb relate to tbe 
employment of a barrister or solicitor, some of wbicb are 
"wbolly independent of it, and some as to wbicb it is perbaps 
doubtful wbetber tbey relate to sucb employment or not. If 
tbe Legislature intended tbe 91st section (1846) to apply to 
tbe 15tb section (1867), and tbe scale of fees tbereunder, 
some special provision ougbt to bave been made — eitber in 
tbe section or in tbe scale — as to tbe costs to be affected by 
it. Tbe items in tbe scale as to tbe preparation and argu- 
ment of special cases are also wbolly inconsistent witb tbe 
limitations as to fees to barristers and solicitors contained 
in tbe 91 st section. Anotber very strong ground for nega- 
tiving entirely tbe operation of llie 91st section as to costs 
under tbe scale in question is tbe great bardsbip wbicb would 
bef al a defendant wbo was sued in trespass for less (perbaps 
designedly) tban £5 — say £4 19s. — and wbo, after success- 
fully proving an adverse title at great expense, and tbereby 
justifying tbe alleged trespass, would get no costs, or, at all 
events, no costs of employing a barrister or solicitor. On tbe 
wbole, considering tbe manifest contradictions and absurdi- 
ties wbicb would arise from applying tbe provision in question 
to tbe new scale, and tbe great injustice wbicb would tbereby 
result to plaintiffs and defendants in tbe new jurisdiction 
over real property conferred on County Courts, I am of 
opinion tbat tbis provision ougbt not to be so applied, and 
tbat it is overridden and pro tanto repealed by tbe 15tb 
section of tbe Act of 1867, and tbe scale made tbereunder; 
and tbat it does not therefore prevent me from giving tbe 
plaintiff in tbis case bis full costs, including tbe costs of em- 
ploying a barrister and solicitor, and tbe registrar wiU be so 
good as to tax tbe costs of tbe plaintiff accordingly. 
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OEOYDON COUNTY OOUET. 

Thursday, August 6, 1868. 
(Before H. J. Stonob, Esq., Judge.) 

DYOS V, GRANT AND OTHERS.* 

Equity case. 

Loan society — Suit to recover deposits, — Costs, 

This was a creditor's suit to recover deposits paid into a 
loan society. 

There was virtually no answer to the claim, and a decree 
was made for the payment of the sum due. Costs to be 
taxed. 

Bickley for the plaintiff. 
H, Parry for defendants. 

The defendants' counsel attended before the registrar, 
who took off £6 15s. 6d. from a bill of £20 68. lOd. 

Bickley applied to have the taxation reviewed. 

His Honour delivered the following judgment : — I have 
reviewed the taxation of costs in this suit by the registrar, 
which invol^s some points of nicety on the scale of costs 
in equitable matters under the County Court Acts 1865 and 
1867. The first point is whether the costs of a conference 
with counsel, viz., 10s. to solicitor attending, and £1 6s. 
fee to counsel and clerk, ought to be disallowed where 
counsel prepared the plaint, but no brief was subsequently 
delivered, and the solicitor appeared himself at the hearing. 
In the biU of costs the conference is stated merely to have 
been with reference to the amendment of the plaint, but on 
the motion it appeared that it had also reference to the 
evidence in the case. The item in the scale as to conference 
is subsequent in order to the item as to the costs of briefs 
to counsel, but there is no mention whether such conference 
should be before or after the delivery of the brief, and it ap- 
pears to me that it is for the benefit both of the plaintiff and 
the defendant that there should be latitude in this respect, 
as a conference after the plaint has been filed, especially if an 

♦ "CoTuity Courts Ohromole," vol. i., N.S., p. 336. 
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answer is put in, or correspondence lias been entered into, may 
often tend to an amicable settlement, or to the diminution 
of subsequent expense and litigation. On this point, there- 
fore, I think that the bill of costs must be referred to the 
registrar for the allowance of these items. There is an item 
of £1 58. for additional evidence, which was, by an error, 
not inserted in the bill submitted to the registrar, but which 
appears to me also proper to be allowed, and does not require 
any further observation. On the remaining points, which I 
shall briefly advert to, I entirely concur with the registrar. 
I think that mileage can only be allowed to a solicitor in 
respect of his attendance on the court, at the hearing, and 
for the other special purposes mentioned in the scale, and 
not for attending at the office to file the plaint, or to issue 
subpoenas, as claimed. I also think that after having re- 
ceived a letter from a solicitor on behalf of the defendants, 
and replying to him as such, that the plaintiff ought not to 
have served separate copies of notices on all the defendants, 
at all events without first serving a copy on such solicitor on 
their behalf, and requesting him to admit service. I also 
think that attendance at a solicitor's own office to inspect 
documents ought not to be allowed, unless such inspection 
actually took place. Lastly, a witness to prove the service 
of notices and such like matters ought not, I think, to be 
allowed, unless an application has been made to the de- 
fendant's solicitor to admit them, and he has refused. 



EPSOM COUNTY COUET. 

Feiday, Aug. 14, 1868. 

(Before H. J. Stonob, Esq., Judge.) 

BAILEY V. JULL.* 

Case in equity — Specific performance — Damages. 

This was a plaint in equiiy, and was an action to compel 
defendant to complete a certain agreement entered into with 
reference to a house in Great Bookham. 

O. White appeared for the plaintiff. 

Aveline for the defendant. 

* County Courts Chronicle, vol. i., N.S., p. 299* 
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The facts of the case were these : — ^The plaintiff is a draper, 
and formerly carried on business at Gbeat Bookham. Being 
desirous of letting his business, he made arrangements for 
its disposal. Besides this shop he had another at Epsom. 
Before, however, he could dispose of his shop at Great Book- 
ham, which he had on a twenty-one years' lease, he had to 
get the consent of his landlady. He made arrangements with 
the defendant to take the business. The latter went so far 
as to purchase the fixtures and to take possession of the pre- 
mises, but did not complete his agreement. He carried on 
the business for some time. As, however, the concern did 
not turn out a profitable one, he advertised a sale, and sold 
off his stock, intimating at the same time that he did not 
intend to reopen the shop. The house was then closed, but 
another tenant was found to take the premises under a sub- 
letting from defendant. The new tenant was Mr. Gumming, 
but as he did not feel satisfied as to who was his landlord, 
he closed the place, and it had remained closed up to the 
present time. They were closed in June, 1867, and in con- 
sequence of the house remaining unoccupied so long it had 
been considerably damaged. Mr. Jull had been applied to 
to complete his agreement for taking the lease, but he had 
failed to do so, and had declined to do anything in the 
matter. The present suit was brought to compel him to 
complete his agreement, and for damages. 

Several witnesses were called on both sides, and after a 
patient hearing of the arguments. 

His Honour ruled that plaintiff was entitled to a com- 
pletion of the agreement, and gave a verdict in his favour, 
defendant to pay the costs, the rent of the house during the 
time it had been empty, and the costs of the damage done to 
the premises. 
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KINGSTON COUNTY COTJET. 

Friday, Novembeb 6, 1868. 

(Before H. J. Stonor, Esq., Judge.) 

BRYANT AND OTHERS V, THE KINGSTON BXTRIAL BOARD.* 

Action against a burial board. A freeholder^ although non- 
resident^ is a "parishioner." Burial Board Acts, Double 
fees. 

This was an action to recover £12 Os. 2d., alleged by 
plaintiffs to be burial fees charged in excess of the proper 
amount. 

Wilkinson for the plaintiffs. 
Walters for the defendants. 

His Honour gave judgment as follows: — The plaintiffs 
are the executors of Mr. John Phillips, who died in 1864, 
possessed of freehold property in the parish of Elingston, but 
without having any residence in that parish. The defendants 
are the Burial Board of Kingston, which was established in 
1854, under the Acts 15 & 16 Vict., c. 85, and 16 & 17 Vict., 
c. 134, ss. 18, 19, and 128. At the death of Mr. Phillips 
the plaintiffs applied to the defendants for permission to bury 
him in the burial-ground of the parish of Kingston, upon 
payment of the ordinary fees of a parishioner, but the board 
declined to give such leave, except upon the payment of 
double fees payable by non- parishioners, according to their 
printed table of fees, which the executors accordingly paid 
under protest. Subsequently, double fees were also required 
for the erection of gravestones and railings, and were also 
paid under protest. The plaintiffs now sue the de- 
fendants for the sum of £12 Os. 2d., being the amount 
of the difference between the ordinary fees and the 
double fees. The defendants resist the claim on the grounds 
— first, that by the table of fees settled by them in 1855, and 
produced by them to the plaintiffs at the time of their appli- 
cations, double fees are fixed to be paid for the interment of 

♦ " County Courts Chronicle," vol. i., N.S., p. 293. 
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non-paxisliioners, and that the late Mr. Phillips was, in con- 
sequence of his non-residence in the parish, a non-parishioner; 
and, secondly, the defendants, having paid over the double 
fees to the vicar and clerk of the parish as their agents, are 
not liable to the plaintiffs. Upon the first point I feel no 
doubt that the late Mr. Phillips must be held to have been 
a parishioner. The rule of the canon lavr was that where a 
man paid his tithes he was entitled to be buried, '^ ubi 
decimas, persolvehat vivus, sepeliatur mortuusy*^ and Mr. 
Phillips, as holding lands in the parish, was undoubtedly 
subject to the liabilities, and entitled to the rights of a 
parishioner. And in the case of Attorney- General v. Parker, 
1 Yes. Sen. 43, and 3 Atk. 576, Lord Hardwicke says, 
** parishioners is a very large word. It takes in not only in- 
habitants of the parish, but persons who are occupiers of 
lands." On the second point I think that the double fees 
having been demanded by the burial board in respect of 
their official duty having been paid to them under protest, 
they must clearly remain liable to the plaintiff for the excess 
of fees so demanded by them, although it may have been 
handed over by them. The case of Snowdon v. DavtSy 1 
Taunt. 359, appears to me to be in point. It however ap- 
pears by the papers left with me, and it was admitted at the 
argument, that the scale of fees produced by the defendants 
to the plaintiffs was never laid before the vestry and approved 
by the bishop of the diocese and a Secretary of State, as re- 
quired by the Acts which I have cited, and was, therefore, a 
nullity, and it follows that the vicar and clerk under the 
33rd section of the 15 & 16 Vict., c. 85, remained and still 
remain entitled to the fees to which they otherwise would be 
entitled by law or custom. This introduces a new question, 
namely, whether previously to the passing of the Burial 
Board Acts the vicar and the clerk were entitled to double 
fees by law or custom. Now there does appear to have 
been an old scale of fees settled by the vicar and vestry 
in 1830, in which it is provided that in respect of burial 
** non-inhabitants " should pay double fees, and if this 
scale was lawful I think that the defendants were entitled to 
demand double fees, Mr. Phillips being clearly a non-inha- 
bitant. I have, however, great doubts as to the validity of 
that scale for the present purpose, or, in other words, as to 
the power of the vicar and vestry to make a distinction be- 
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tween inhabitant and non-inhabitant parishioners as to fees 
for interment. This point was not raised before me at the 
argument, nor is it raised in the papers left with me, and I 
think that this case is one of such importance that it ought 
to be fully argued before I give my final judgment on it, and 
I propose to adjourn it next court for that purpose, and I 
think it would be very desirable if counsel attended upon it. 

Fbiday, Deo. 4, 1868. 
bbyant and othebs v, the kingston bxtbial boabd. 

On the original hearing of this case his Honoxtb delivered 
judgment, fully stating the facts of the case, and deciding 
certain points, but reserving others for argument by counsel 
at a subsequent court. 

Foard now appeared as counsel for plaintifEs, and cited 
Spelman, De Sepulturd ; Woodward v. Makepeace ^ 1 Salk. 
Hobart, 175; Willes, 536; Bryant v. Foote, L. Eep. 2 
Q. B., vol. iii., p. 497; Barker's "Burial Law," p. 74 
Snowdon v. Davis, 1 Taunt. 364, and many other learned 
authorities on all the points involved in the case. 

Jenkins, for the defendants, confined himself to the third 
point noticed in the following judgment. 

His HoNOUB this day delivered his final decision as fol- 
lows : — ^The plaintiffs are the executors of Mr. John Phillips, 
who died in 1864, possessed of freehold property in the 
parish of Kingston, but without any residence in that parish. 
The defendants are the Burial Board of Kingston, which 
was established in 1854, under the Acts 15 & 16 Yict., c. 85, 
and 16 & 17 Yict., c. 134, ss. 18, 19, and 128. At the death 
of Mr. Phillips, the plaintiffs applied to defendants for per- 
mission to bury him in the burial ground of the parish of 
Kingston, upon payment of the ordinary fees for a parish- 
ioner; but the board declined to give such leave, except 
upon the payment of double fees, payable by non-parish- 
ioners, according to their printed table of fees, which the 
executors accordingly paid under protest. Subsequently 
double fees were also required for the erection of gravestones 
and railings, and were also paid under protest. The plaintiffs 
now sue the defendants for the sum of £12 0s.2d., being the 
amount of the difference of the ordinary fees and the double 
fees. The defendants resist this claim — ^first, on the ground 
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that, by a table of fees settled by the board in 1855, and 
produced by them to the plaintiffs, double fees are fixed to 
be paid by non-parishioners. But this was clearly a bad de- 
fence, as the scale of fees in question was never laid before 
the vestry, or approved by the bishop of the diocese and 
Secretary of State, as required by the Acts; and Mr. 
Phillips was clearly a parishioner, according to the autho- 
rities cited by me in our judgment in this case on the 
first hearing. The defendants then, as a second ground of 
defence, contend that previously to the passing of the Burial 
Board Acts, double fees were payable by non-inhabitants, by 
law or custom, according to a scale settled by the vicar and 
vestry in 1830, no further evidence of the existence of such 
a custom was given than the production of the above scale. 
Mr. Foard, in his learned and able argument for the plain- 
tiffs, showed plainly that the custom in question could not 
be supported upon such evidence, even if it could be sup- 
ported at all. Mr. Jenkins, the counsel for the defendants, 
declined to offer any further evidence in support of the 
alleged custom, or to contend for its validity.. A third 
ground of defence was, however, relied on by Mr. Jenkins, 
viz., that the defendants having paid over the fees in ques- 
tion to the vicar and clerk (excepting certain small items 
which they had paid into court) for whom they had received 
the same as their agents, were no longer liable to the plain- 
tiffs. ' Upon this point I adhere to my original opinion that, 
the fees in question having been demanded by the Burial 
Board in respect of their official duty, and having been 
paid to them under protest, they must clearly remain liable 
to the plaintiffs according to the cases of Snowdon v. Davis, 
1 Taunt. 364. Steele v. WilliamSy 8 Excheq., 625 ; Oatesy. 
Hudson, 20 L. J. Ex. 284 ; Morgan v. Palmer, 2 B. & 0. 
729 ; and Daw v. Parsons, 2 B. & A. 562. There will be a 
verdict for the plaintiffs for the amount claimed with costs. 
I regret that my arduous duties elsewhere have prevented 
me fully reviewing the authorities cited before me through- 
out the argument as I should have wished. Although I feel 
no doubt as to my decision ; considering the circumstances 
of the case, I shall give liberty to defendants to appeal. 

Solicitors for the plaintiffs, Wilkinson and HowletL 

Solicitor for the defendants, Walters, 
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Fbiday, Feb. 5, 1869. 
bbyant and others v, the kingston burial boabd. 

Mr. Walter, solicitor, said lie was instructed to appear on 
the part of the defendants to acquaint his Honour that, in 
pursuance of leave reserved to appeal to the court above, the 
defendants had taken the opinion of an eminent counsel, and 
they were advised to submit to his Honour's judgment; but 
at the same time he was desirous of directing his Honour's 
attention to some portion of his first and second judgments 
in this case. The Burial Board was not constituted under 
the 18th & 19th Vict., c. 128. The board was established 
in the year 1854, under the provisions of the 15th & 16th 
and 16th & 17th Vict. ; and under neither of those Acts 
was any approval by the bishop or Secretary of State 
necessary, inasmuch as the old fees to the vicar, sexton, 
and parish clerk were reserved under the Act 15th & 16th 
of Vict. The effect of the remarks made by his Honour in 
his first judgment and repeated in his second — ^although it 
would not affect the case before his Honour — ^would be to 
lead the public to suppose something was not done which 
was required to be done in order to give validity to the 
table under which the Burial Board claimed their fees. At 
the present time, so far as regarded this case, the board 
were advised to submit to the judgment, and not to appeal, 
upon the simple ground that they made a mistake in regard- 
ing the late Mr. Phillips as a non-parishioner when they 
subsequently found that by occupancy of land in the parish 
and by payment of rates he was a parishioner at law. He 
had left the parish two years before his death, and therefore 
it was not to be wondered at that the board should regard 
him as a non-parishioner. 

His Honour said he was glad to find that the opinion of 
an eminent counsel had been taken, which was now laid 
before him, that of Mr. Raymond, one of the ablest lawyers in 
Westminster Hall. He did not feel any doubt in the case ; 
but he had thought it right to give the parties an opportunity 
to appeal. No doubt they had exercised a sound discretion in 
not appealing. The only point which he had decided was 
that Mr. Phillips was a parishioner, and that, therefore, the 
Burial Board was not right in demanding the additional 
fees for his interment as a non-parishioner. With regard to 
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the expression contained in his judgment as to the scale of 
fees of the Burial Board being a nullity, that arose from the 
fact that he was simply referred to the Acts of Parliament, 
and the scale of fees fixed by the board, which had got no 
date to it whatever, therefore he naturally assumed that the 
scale of fees was made under all those Acts. It appeared, 
however, that the scale of fees was made in the interval 
between the 15th & 16th Vict., c. 176, and the 18th 
& 19th of Yict., c. 128 (which latter required the assents 
of the bishop and Secretary of State), and it followed 
that the provisions of the 18th & 19th Vict., c. 128, did 
not apply to the scale of fees fixed by the Burial Board in 
this town. Anything he had said, therefore, with regard to 
the scale of fees being a nullity was said in error in point of 
fact, conceiving they were fixed subsequently, and not prior 
to the 18th & 19th Vict., c. 128. 
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Thursday, Dec. 3, 1868. 

(Before H. J. Stonor, Esq., Judge.) 

TOWNSHEND V. SMITH. 

Act 9 Geo. IV., c. 31 — A conviction hy magistrates a release 
from further proceedings. 

This was an action brought to recover £10 as compensa- 
tion for injuries sustained by the defendant at the hands of 
the plaintiff. This case had been heard before the Croydon 
Bench of magistrates, and the defendant, having been con- 
victed, had paid the penalty. 

His Honour said that the Act 9 Geo. IV., c. 31, s. 28, 
provided that any person having been convicted by the 
magistrates of an assault, and paid his fine or suft'ered the 
imprisonment awarded, such party shall be released from all 
further proceedings for the same cause. He therefore could 
not hear this action, and the summona must be dismissed. 

The plaintiff said he had been a bulierer for many weeks 
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through the defendant's violence, and asked whether his 
Honour could allow him costs. 

His HoNOUB said the case could not come before him, but 
the plaintiff might have the hearing fees returned on apply- 
ing for them. 
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Wednesday, Decembeb 9, 1868. 
(Before H. J. Stonob, Esq., Judge.) 

GBOVEB v. BOUSELL.* 

Liability of a private soldier to be committed on a judgment 
summons for non-payment of damages recovered in the 
County Court, 

The " damage" done in this case was the breakages of 
a gas-bracket in a music hall at Aldershot, upon which 
plaintiff sued the soldier, and obtained a verdict for £1 and 
costs. This judgment was not satisfied, and defendant 
having no goods whereon the levy could be made, the 
plaintiff took out a judgment summons, and at the hearing 
the judge took time to consider, and his Honour's decision 
(this day) was as follows : — 

An action was brought in the July court against the 
defendant, a private soldier, for damages in respect of a 
trespass committed by him in breaking a chandelier, the 
property of the plaintiff. The defendant appeared to, and 
defended the action, and £1 damages were recovered with 
costs, and ordered to be paid forthwith. A judgment sum- 
mons has now been taken out against the defendant in the 
usual form, the plaintiff undertaking to prove that the 
defendant had been able to pay the amount ordered by the 
court as it became due, and the defendant has been per- 
sonally served with the summons but does not appear. The 
order in question was made by my learned friend, Mr. 
Hosack, who sat as deputy judge, and, although no doubt 
fully justified, has put the defendant in a difficulty with 
regard to this summons, as unless some special circumstances 

♦ "Surrey and Hants News,*' Dec, 12, 1868. 
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exist, it seems highly improbable for the defendant, a private 
soldier, to have been able to pay £1 and upwards forthwith, 
and as no special circumstances have been shown, I must, on 
this ground, either dismiss this summons or make a new 
order. 

I think, however, that it is better for me now to express 
my opinion on the very important question raised on this 
summons, viz., whether a soldier is exempt from arrest upon 
a judgment for damages in trespass (whether amounting to 
£30 or not) under the 40th section of the Mutiny Act, 
31 Vict., c. 14, especially as similar cases have frequently 
come before this court, and the exemption from arrest con- 
tended for has been found practically to deprive plaintiffs 
from any redress for the injuries in person or property sus- 
tained by them. 

The material parts of the section are as follows : — ^Any 
person attested for her Majesty's army, or serving on the 
permanent staff of the disembodied militia or volunteers 
(other than as a commissioned officer) shall be liable to be 
taken out of her Majesty's service only by process or execu- 
tion on account of any charge of felony or of misdemeanour, 
or of any crime or offence (other than the misdemeanour of 
absenting himself from his service or neglecting to fulfil his 
contract, or otherwise misconducting himself respecting the 
same, or the misdemeanour of refusing to comply with an 
order of justices for the payment of money), or on ac- 
count of an original debt proved by affidavit of the plaintiff 
or of some one on his behalf, to amount to the value 
of £30 at the least over and above all costs of suit. 
But no soldier or other person as aforesaid shall be 
liable by any process whatever to appear before any 
justice of the peace or other authority whatever, or to be 
taken out of her Majesty's service by any writ, summons, 
warrant, order, judgment, execution, or any process whatso- 
ever issued by or by the authority of any court of law or any 
magistrate, justice, or justices of the peace, or any other 
authority whatsoever, for any original debt not amounting 
to £30 ; or for not supporting or maintaining, or for not 
having supported or maintained, or for leaving or having left 
chargeable to any parish, township, or place, or to the common 
fund of any union, any relation or child whith such soldier 
or person might, if not in her Majesty's service, be com- 
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pellable by law to relieve or maintain ; or for neglecting to 
pay to the mother of any bastard child or to any person who 
may have been appointed to have the custody of such child 
any sum to be paid in pursuance of an order on that behalf ; 
or for the breach of any contract, covenant, agreement, or 
other engagement whatever by parol or in writing ; or for 
having left or deserted his employer or master or his con- 
tract, work, or labour, or misconducting himself respecting 
the same (except in the case of an apprentice or of an 
indentured labourer as hereinafter described) ; and all sum- 
monses, warrants, commitments, indictments, convictions, 
judgments, and sentences on account of any of the matters 
for which it is herein declared that a soldier or other person 
as aforesaid is not liable to be taken out of her Majesty's 
service, shall be utterly illegal and null and void to all 
intents and purposes, provided that any plaintiff upon notice 
of the cause of action first given in writing to any soldier or 
left at his last quarters, may proceed in any action or suit to 
judgment, and have execution other than against the body 
or military necessaries or equipments of such soldier, pro- 
vided also that nothiog herein contained relating to the 
leaving or deserting a master or employer, or to the breach 
of any contract, agreement, or engagement, shall apply to 
persons who shall be really and bond fide apprentices duly 
bound under the age of twenty-one years or to indentured 
labourers. 

It will be observed that this section is divisible in two 
clauses. The first is affirmative in form, but negative in 
substance, by virtue of the word ** only." It declares that 
any person attested for her Majesty's army, &c., shall be 
liable to be taken out of her Majesty's service, only by pro- 
cess or execution, on account of any charge of felony, or a 
misdemeanour (other than certain excepted misdemeanours), 
or on account of an original debt proved by affidavit to 
amount to the value of £30 at least, over and above all costs 
of suits. If the section stopped here it would possibly be 
competent for a court of law to hold that the words 
" original debt " to include any liability once ascertained, 
whether by contract or action at law. But it is quite clear that 
this construction cannot be reconciled with the second clause 
of this section (which I shall presently consider), and where 
liabilities for the breach of covenants, agreements, and other 
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engagements, by parol and in writing (which frequently 
greatiy resemble, and sometimes are scarcely distinguishable 
&om debt in its strict sense) are specially named, as well as 
liabilities for ** any original debt," plainly showing that the 
word *' debt" is used throughout this section only in its strict 
primary sense, viz., " a sum due by certain and express 
agreement." (see Tomlin's Law Dictionary). Another, 
and to my mind a very strong reason in support of this con- 
struction of the word ** debt " in the first instance, is that the 
Act in question has been annually enacted for many years, 
and was so enacted whilst imprisonment or mesne process was 
in force, and the words of the section are equally applicable 
to arrest on mesne process as well as final process. Now it 
is clear that with regard to arrest on mesne process, it was 
impossible for the plaintiff to make an affidavit under this 
section as to the precise amount of damages due to him for 
a trespass, and therefore the section would so far have been 
quite inapplicable to damages. Bearing in mind the strict 
construction which is thus to be put on the word **debt" in 
this section, it follows that either the first clause must be 
read as prohibitive of arrest on final process or on committal, 
in all cases except the offences mentioned and debts above 
£30, and therefore in all cases of damages, whether for tres- 
pass, breach of covenant, or any cause ; or the clause must 
be read as prohibiting such arrest only in respect of the ex- 
cepted criminal offences and of debts under £30, leaving 
damages for trespass or breach of covenant, or other causes 
wholly unprovided for. The latter construction appears to 
me to be the more reasonable in itself, because it seems mon- 
strous that a soldier should be liable to arrest for debts 
amounting to £30, and not for damages, whatever may be 
their nature or amount ; and because it would appear, on the 
contrary, right that a soldier should be always personally 
liable in respect of damages — at all events in trespass, inas- 
much as anyone who gives credit or enters into contracts 
must be considered to know the provisions of the Mutiny 
Act, and can give or withhold credit, or contract or not, as he 
pleases ; but no one can avoid being damnified by a trespass. 
And this construction also appears to me to be supported 
and even necessitated by the provisions as to damages for 
breach of covenant, &c., contained in the second clause, 
which I have already noticed, and which shows not only 
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that no other liabilities, however homogeneous, were included 
in the word "debt," but that no such other liabilities were 
provided for by the first clause. 

The second clause of the section is much easier of construc- 
tion in itself than the first. It is strictly negative in form, 
and enacts that " no soldier" (the first time this expression 
is used) "or other person as aforesaid shall be liable to 
appear or be taken out of her Majesty's service for — ( 1 ) Any 
original debt not amounting to £30 (repeating, pro tanto, the 
first clause); or (2) Fornot maintaining relations, illegitimate 
children, &c. ; or (3) For the breach of any covenant, con- 
tract, or agreement, by parol or in writing (without any 
limitation whatsoever) ; or (4) For leaving his employer or 
master (subject to a special proviso as to apprentices under 
twenty-one years of age.)" Now it is quite clear that tres- 
passes, or damages recovered in respect of them, are not 
here provided for, as they are not included in the term 
"debt," which is by the context manifestly confined to its 
strict primary sense. On these grounds I think that damages 
for trespass are nowhere provided for by the 40 th section of 
the Mutiny Act, which, as exceptionally restricting the civil 
rights and remedies of her Majesty's subjects, ought to be 
construed with strictness, and I may observe is open to 
annual amendment. I am, therefore, of opinion that the 
defendant in this case is liable to committal for non-payment 
of the damages and costs recovered, if it can be shown that 
he is able to pay them according to the order of the court 
" as they become due." This has not yet been shown to me, 
and I must therefore either dismiss this summons or make a 
new order of 2s. weekly, in which case, if another judgment 
summons is taken out for non-payment, returnable next 
court, I shall, subject to any evidence or argument on that 
occasion, make an order for committal. 

Order for new payment 2s. weekly. First payment in 
fourteen days. 
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EEADING COUNTY COUET. 

Wednesday, Deo. 16, 1868. 

(Before Henry James Stonor, Esq., Judge.) 

CHERRILL V. PEMBROKE,* 

Scores /or beer consumed on the premises where sold cannot he 
recovered f although consumer board or lodge there. — 30 ^31 
Vict,, c. 142, s. 4. 

His Honour gave judgment in this case, which was heard 
last court, as follows: — In this case the plaintiff, a beerhouse 
keeper, provided lodging and partial board for the defendant, 
a labourer, as is common in this part of the country. The 
plaintiff now sues the defendant for the sum due in respect 
of such lodging and board, and the latter includes beer 
supplied to the defendant, and consumed on the premises on 
different occasions. The question is, whether the plaintiff is 
barred from recovering the portions of his demand which 
are in respect of beer, under the 4th section of the County 
Court Act, 1867 (30 & 31 Yict. c. 142). The section is as 
follows : — " No action shall henceforth be brought or be 
maintainable in any court to recover any debt or sum of 
money alleged to be due in respect of the sale of any ale, 
porter, beer, cider, or perry, which after the commencement 
of this Act was consumed on the premises where sold or 
supplied, or in respect of any money or goods lent or sup- 
plied, or of any security given, for, in, or towards the ob- 
taining of any such ale, porter, beer, cider, or perry." It is 
quite clear that if this section is read literally it bars the 
plaintiff in this case and aU persons, whether hotel 
keepers, innkeepers, beerhouse keepers, or others, from re- 
covering by law either in the Superior Courts or County 
Courts in respect of any beer whether supplied by 
itself or with other articles, if consumed on the premises 
where it is supplied, i,e, (I presume) where it is kept 
for sale, otherwise it would seem to apply even to beer 
supplied by delivery at private houses, or elsewhere, if 
consumed there. I confess this is so sweeping a clause, 
especially when the preamble of the Act in which it is con- 

* ** County Courts Chronide," vol. i., N.S., p. 320. 
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tained is considered, namely, ''that it is desirable to amend 
the Acts relating to the jurisdiction of County Courts," and 
with which the title of the Act corresponds, that I should 
be much inclined to hold that this enactment ought to be 
held, firstly, to be restricted to actions within the jurisdic- 
tion of the County Courts; and, secondly, to be restricted to 
cases where the purchaser being neither an inmate or guest 
at a place of public entertainment, could either consume 
the beer where sold, or at his own residence, indifferently. 
The first point as to the application of this clause to actions 
in the Superior Court does not of course arise before me ; and 
on the second I feel bound to construe this section with 
regard to actions in the County Court in the same manner 
as a similar section concerning the sale of spirits contained 
in the Act 24 Geo. II., ** for restraining the retailing of 
spirituous liquors," has been construed. By the 12th section 
of the latter Act (since qualified but not repealed by the 
26 Yict., c. 37) it is enacted : ** That no person or persons 
whatsoever shall be entitled unto or maintain any cause 
or action or suit for, or recover either in law or equity, 
any sum or sums of money, debt, or demands whatsoever, 
for or on account of any spirituous liquors, unless such debt 
shall have really been and bond fide contracted at one time 
to the amount of twenty shillings and upwards, nor shall 
any particular article or item in any account or demand for 
spirituous liquors be allowed or maintained where the liquors 
delivered at one time and mentioned in such article or item 
shall not amount to the value of twenty shillings at the 
least." Now it has been held that this section applies to the 
sale by an innkeeper of spirits to a guest residing in his 
house. See the case of Burnyeat v. Hutchinson^ 6 B. & Aid. 
241 ; Gilpin v. Rendall, 1 Selw. N.P. 55 ; Hughes v. Done, 
122 Q.B. 294, overruling another case of Preston v. Millan, 
7 Car. & P. 67 ; and having regard to these authorities, I must 
hold that the section now in question also applies to all sales 
of beer in hotels, inns, or beerhouses, whether to inmates or 
not, if the beer was consumed on the premises, and that no 
action can be brought for any such beer ; and if an action be 
brought for such beer with other articles, the amount claimed 
for the beer must be deducted in the verdict, in County 
Courts, and so in the present case. 
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WANDSWOETH COUNTY COXJET. 

Tuesday, Jan. 5, 1869. 

(Before H. J. Stonob, Esq., Judge.) 

BEAMAN V. PBTTOHABD AND SHAEIiAND.* 

Action againBt high bailiff and bailiff of County Court — 
Evidence of special damages inadmissible without notice — 
Non-joinder of registrar — 13 ^14 Vict. c. 61, *. 19. 

Woodf instructed by Morris^ was for the plaintiff. 
Hicklin conducted the case on the part of the defendants. 

The plaintifE is a contractor, and resides at 153, Hill- 
street, Peckham. He sought to recover from the defen- 
dants, who are respectively the high bailiff and under bailiff 
of the Lambeth County Court, the sum of £50 "for trespass 
and special damages," and an alleged illegal distress. 

This case was referred by the Court of Queen's Bench to 
the judge of the Wandsworth County Court, and the facts 
were as follows : — The plaintiff was sued in the Lambeth 
Coimty Court for £7 68. 3d. by a Mr. Green, for com sup- 
plied, and an order was made for payment of the debt and 
costs by two monthly instalments. The plaintiff paid the 
first instalment, but failed in payment of the second, and 
execution was issued. The defendant Sharland held the 
warrant, and meeting the plaintiff on the 25th of August, 
informed him of it. The paintiff promised to pay the next 
day (the 26th) at the office, and did so at two p.m. on the 
following day (27th). At about the same time the defen- 
dant Sharland, not having inquired whether payment had 
been made at the office, went to the defendant's house, and 
not finding him or his wife at home, seized a cart belonging 
to the plaintiff in an adjacent stable yard, belonging to 
another person, and detained it for twenty-four hours. 
Notice of action had been given, and a tender of £5 had 
been made and refused. 

• *« Oounty Courts Chionide," vol. i., N. S., p. 339. 
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The plaintiff offered evidence of special damage, but as 
there was no claim of such in the notice of action, his Honour 
ruled it to be inadmissible. 

At the conclusion of the plaintiff's case, Hicklin submitted 
that there was no case against the defendant Pritchard, the 
high bailiff, as the defendant Sharland was not acting in 
obedience to the warrant, which was superseded by payment ; 
and if he had been, the registrar of the court ought to have 
been joined as a defendant under the 13 & 14 Yict., c. 61, 
s. 19. 

His HoNOTJB ruled accordingly, and directed a verdict in 
favour of the defendant Pritchard. 

After the examination of several witnesses on both sides, 
Hicklin addressed the jury for the defendant Sharland. 

Wood replied, commenting severely on the conduct of the 
defendant Sharland. 

His HoirouB summed up, premising that, in his opinion, 
there was no ground for imputing any malice or inten- 
tional harshness to the defendant Sharland, but only con- 
siderable negligence in the present case in the defendant 
Sharland not having made inquiry as to the payment in 
the office, before he seized the plaintiff's goods, especially 
under all the circumstances appearing in the evidence. 
He said it was a case for substantial but moderate damages, 
and it was for the jury to say whether £5, which had 
been tendered, was sufficient, and if not, what sum was 
sufficient. 

The jury returned a verdict against the defendant Shar- 
land for £10 beyond the £5 tendered. Verdict for £16 
with costs. 

The case lasted all the afternoon, and created much ex- 
citement. 
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KINGSTON-ON-THAMES COUNTY COURT. 

Feiday, Jantjaby 8, 1869. 

(Before H. J. Stonoe, Esq., Judge.) 

KEMP V, THE LOCAL BOABD OF TEDDINGTOW. 

Trespass — Riparian rights on the river Thames — Power of 
Local Board as Surveyors of Highways — Costs where title 
is at issue, 

Dixon appeared for the plaintiffs. 
Pearce for the defendants. 

This case was argued at two courts, and took up more 
than half the day on each occasion. Like many other cases 
in this court, and at the neighbouring courts of Croydon and 
Wandsworth, it was precisely of the character of a heavy 
Nisi Prius case. It will be seen that it involved very nice 
points of real property law. 

In opening the case Dixon said the damages were imma- 
terial, it was purely a question of right. Certain posts 
and chains had been put up by the plaintiffs, and no person 
had a right to take them down without a title. They had a 
right to maintain their position against all comers excepting, 
perhaps, the Thames Conservators and the Crown. 

The first witness called was Caroline Kemp, who said : I 
am one of the plaintiffs, and I and my sisters are the 
proprietors of the Anglers' Arms Hotel. The hotel was 
kept by my father for a number of years. He died in 1865, 
and since he died I and my sisters have managed it. The 
land shown on the plan produced was campshedded by my 
father twenty-five years ago, at which time he also built some 
steps. He applied to the lord of the manor for permission. 
I wrote the letter. I saw the steward with my father. 
Before that time the tide regularly ebbed and flowed over 
the land in question. From time to time my father renewed 
the ballast which had been washed away. In addition to 
repairing the ballast, my father also repaired the campshed- 
ding itself. In 1863 my father obtained permission of the 
Conservators to improve the landing and campshedding. 
Since my father's death I have renewed the ballasting ; it 
cost us nearly £20. The tide now occasionally flows over 
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the land. Early in 1868 I repaired tlie campsliedding. I 
began it in March without applying to anyone. I thought 
I had a right to do so, under a letter from the Conservators 
of 1863. In 1868 I received the letter produced from the 
Conservators, granting permission to repair the campshed- 
ding. In 1867 I put some posts and rails across, which 
remained without interruption till April, 1868. On the 
17th April I received a letter from Mr. Bussell, clerk to the 
Teddington Local Board, giving me notice to remove the 
posts and chains within one week. I did not remove them, 
and on the 20th April I received another notice from Mr. 
Goodchild, surveyor of the Local Board, to remove the posts 
and rails. On the 12th May some of the servants of the 
board came and removed the posts and rails. During my 
father's lifetime steamers frequently landed passengers on 
the land, and my father charged for landing. Ever since 
my father had the hotel— twenty- five years ago — ^persons 
landed at the campshedded part to go to the hotel. 

Cross-examined : — Our premises extend from the Broom- 
road to the landing-place at the river. We hold the property 
as owners. My father purchased it nearly forty years ago. 
I don't remember it. The land coloured yellow on the plan 
was part of a field belonging to Sir Eichard Cunningham. 
I remember two mooring-posts at the points marked out on 
the plan. My father bought Ferry Cottage, which is also 
our property. I have not got the deeds here. I produce 
the conveyance of Ferry Cottage, dated 27th of November, 
1862. I remember seeing the particulars of the sale with 
the map produced attached. Lot 5 was Ferry Cottage. The 
landing-steps were widened twenty-five years ago. Boats 
do land at the part which was campshedded by my father. 
My father charged 30s. or £2 for steamers to land tneir pas- 
sengers. I do not know that the Thames Conservators or 
Watermen's Company make an annual inspection of the 
boundaries. I do not know that the Waterman's Company 
mark out the campshedded spot as a free landing-place eveiy 
year. A footway was left at each end of the posts and 
rails. 

James Kemp said : — ^I am the brother of the last witness. 
I have heard the evidence of my sister, and believe it to be 
correct. I remember piles being driven in by the lord of 
the manor to mark tne boundaries. The steward, Mj. 
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Forster, superintended the work. Boats ply between Ted- 
dington lock and our landing-place. 

(S-oss-examined : — ^I remember the mooring posts being 
put in. I did not hear the steward say that they were to 
mark the boundaries. I know that boats used to moor on 
to them. I remember Mr. Dear, and have worked with 
him. I am a fisherman. I have seen boats moored o£E the 
fence of Ferry Oottage. I have seen the Thaiues Conser- 
vators, and members of the Watermen's Company, making 
their visits to mark their boundaries. Latdy they have 
marked the boundary above the Ferry Cottage. Where the 
Watermen's Company make their mark indicates where free 
watermen may ply. 

Ee-examined : — ^Before my father made the landing-place 
it was all a swamp. At the time the piles were driven in 
Forster was present. I understood they were for the purpose 
of marking the boundaries. 

Charlotte Dear said : — ^I was tenant of Ferry Cottage. 
Mr. Dear was my husband. For many years past I have 
known the place in question. For fifty years I have known 
it. Before Mr. Kemp enclosed it it was grass and weeds. 

Cross-examined: — The river was never higher than now, 
with the exception of at spring tides. I remember the 
Watermen's Company putting a mark on an old tree at the 
lower end of the garden. Barges used to land between the 
boundary posts. I have seen them unloading. 

Re-examined : — I know the campshedding. I have never 
seen barges land at the steps, or bring materials across the 
campshedded part. 

Caroline Kemp, recalled : — ^I remember a Mr. Wilson 
applying to my father for permission to cart materials across 
the campshedded ground, and my father granted permission. 

By his Honour : — ^I am sure my father had the landing- 
stage made at his own expense, and kept the money which 
was paid him by steamers for its use. 

This was the case for the plaintiffs, and as Mr. Pearce 
said he had eight witnesses to call for the defendants, his 
Honour said he should adjourn the further hearing, as there 
were a considerable number of cases to be heard. 
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Februaby 6, 1869. 
kemf v, local boabd of teddington. 

The hearing of this case, adjourned from the last court, 
was to-day concluded. 

Pearce opened the case for the defendants fully, and 
called Frederick Longley, who deposed : — I am clerk to 
the Thames Conservancy, and it is part of my duty to record 
all resolutions of our board. I produce a letter from Miss 
Kemp, asking for permission to repair the campshedding. 
Permission was given by the Conservators, but no other 
permission to make repairs has been made. 

Cross-examined : — I am referring to 1868. 

Henry Hammerton said: — ^I am sixty-three years of 
age. I am waterman, and have been one since I was fourteen 
years of age. I used to take craft from Twickenham to Ted- 
dington. I remember some posts at the landing-place, Ted- 
dington break. There were two posts, and two crafts could be 
moored there. I have made fast to both of them, and un- 
loaded. After some steps were made we were not allowed 
to moor on to the posts. We had to ask Mr. Kemp's per- 
mission. 

By his Honour : — The barges were about sixty feet 
long each. I knew Ferry Cottage when it was occupied by 
a Mr. Dear. I remember his putting up a fence across 
Ferry-road. Before the ground was raised the water used 
to come up nearly to the steps of Ferry Cottage. 

Cross-examined: — I don't exactly know when the Anglers' 
Arms was built. Mr. Kemp objected to our tying criii to 
his posts after a certain time. 

Ee- examined : I remember some posts and rails being put 
up by Misses Kemp. 

James Hammerton deposed : — I am sixty-seven years of 
age, and live at Twickenham. I have been on the water 
all my lifetime, and was bom on the water. (Laughter.) 
I used to go eeling with Mr. Kemp. 

Mr. Pearce : To Ealing ? (Laughter.) 

Witness : — ^No ; I said eeling. I remember two posts being 
used as mooring posts. I know the piece of ground which 
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was recently enclosed by the Misses Kemp by posts and 
rails. I have seen barges unloading near there. I have 
seen the Watermen's Company marking out the boundaries 
of the shore. They paint in white the broad "ar" and the 
date of the year. 

Thomas Gildon said: — I am a free waterman. I am 
sixty years of a^e, and know the landing-place in question 
perfectly well. 1 have frequently fastened a craft to a post 
there. 

Several other aged witnesses gave corroborative evidence. 
One of these casually stated that he remembered salmon 
being caught in the Thames off Tedding^n, at which time 
it fetched as much as lis. per lb. 

Miss Kemp and her sister were recalled to give additional 
evidence as to the date at which the steps were erected. Both 
witnesses said they had been made about twenty-five years. 

After hearing Pearce by special leave sum up, and Dixon 
in reply, his Honour said he would give his judgment at 
next court. 

March 8, 1869. 

KEMP t7. THE LOCAL BOARD OF TEDDINGTON. 

HisHoNOURthisday delivered judgment as follows :* — The 
plaintiffs in this case are the three daughters and devisees of 
Samuel Kemp, formerly of Teddington, innkeeper, and the 
defendants are the Local Board of the same place. The action 
is brought to recover nominal damages for the removal, by 
the defendants, after notice, of certain posts and chains, the 
property of the plaintiffs, erected on a piece of land which 
the plaintiffs assert is their property, or the property of the 
Thames Conservators, and which the defendants assert to be 
a highway, from which they, as the Local Board of Ted- 
dington, and possessed of the powers of the surveyors of high- 
ways, have the right to remove all obstructions. It appears 
by the evidence that about forty years ago the plaintiffs' 
father, Samuel Kemp, was possessed of an inn called the 
Anglers' Arms, and land extending to the river side, and 
that about that time he obtained permission from the Lord 
Mayor and Corporation of the City of London to erect, for 

♦ ** County Courti' Chronicle," vol. i., N. S., p. 410. 
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his own use, a landing-place on tlie side of the river, extend- 
ing about twenty feet in length along the whole frontage of 
his land, and that about twenty-five years ago he obtained 
the like permission to extend the landing-place thirty feet 
farther in front of the adjoining land, of which I shall pre- 
sently speak, and likewise to campshed a considerable part 
of such land oft from the river, so as to protect his land and 
landing-place. In the year 1862 Samuel Kemp purchased 
an adjoining cottage, called Ferry Cottage, and an enclosed 
piece of land held therewith, and between which and the 
river there lay an unenclosed piece of land, usually covered 
with water at high tide but not at low tide, and in front of 
or upon part of which was the extended landing-place, as 
also the campshedding. Prima facie this land would un- 
doubtedly be part of the "shore" of the river, according to 
the rule of common law, and the interpretation clause in the 
Thames Conservancy Act, 1857 (20 & 21 Vict., c. 147, s. 1), 
but there seems to be much doubt whether it was not, in fact, 
part of the waste of the lord of the manor, although flooded, 
and was not recognised as such by the Lord Mayor and Cor- 
poration, and the Thames Conservators, in whom the rights 
and powers of the Lord Mayor and Corporation subsequently 
became vested under the last mentioned Act. Some proof of 
acts of ownership by the lord of the manor or his agents was 
given, and in particular in respect of the extension of the land- 
ing-place, and in the conveyance of Ferry Cottage there was ex- 
pressly conveyed to Samuel Kemp, ** all the right and interest 
of the lord of the manor " in this piece of land. In the year 1863, 
shortly after the purchase of Ferry Cottage, and again in the 
year 1 868 Samuel Kemp and the plaintiffs respectively ob- 
tained the written permission of the Thames Conservators to 
repair * * the landing-place leading to the Anglers' Hotel " and 
* * the campshed off the plaintiffs' premises"(being thelanding- 
place and campshed previously authorised by the Lord Mayor 
and Corporation, and sanctioned or permitted by the lord of the 
manor and his agents, and which were accordingly repaired), 
and on the latter occasion, viz., in the year 1 868, the plaintiffs 
also erected posts and chains from the extreme front of the 
extended landing-place, in a straight line to the enclosed piece 
of land purchased with Ferry Cottage. The defendants, as 
the Local Board of Teddington, and in the alleged exercise of 
their powers as surveyors of highways, removed these posts 
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and chains, and for this removal damages in trespass are now 
claimed. Against the title of the lord of the manor and his 
grantees, it was shown that by the Teddington Enclosure Act 
and Award, more than fifty years ago, certain lands were 
allotted to the lord of the manor '^as a compensation for his 
right and interest in the waste land" of the manor, and it 
was contended that the lord of the manor was therefore 
wholly dispossessed of any right or interest therein. But to 
this it was forcibly replied, that the land in question, if it 
were waste, not having been allotted to anyone under the 
Act, must still remain in the lord of the manor, according to 
the dictum of Baron Parke in the case of Poole v. Huskisson^ 
11 Meeson and Welsby, 830; and a third alternative indeed 
only remains, viz., to hold that the land became vested in 
the Crown for want of a tenant by a species of escheat, 
which I do not think to be the case. Whether, however, 
this land be vested in the Thames Conservators, the grantees 
of the lord of the manor, or the Crown, the defendants have 
equally to show their ri^ht to enter upon and remove the 
posts and chains ; and mis they have attempted to do, by 
asserting that over the land in question there was highway 
or public right of way, from which, as the Local Board of 
Teddington, and in respect of the powers of surveyors 
of highways vested in them as such, they had a right 
to remove all obstructions. Now, upon the evidence 
before me, I do not consider that there is any high- 
way or public right of way on or over the spot in ques- 
tion. That there is an old-established highway down to 
the high- water mark, but no public ferry, is admitted; that 
there is a qualified right of way from the high- water mark 
to the low- water mark, across the shore or waste land, must 
also be conceded, but I think that such right of way must 
continue of a uniform or reasonable breadth, and not extend 
itself on the right or left along the adjoining shore or land, 
as contended ; and I am further of opinion that such right 
of way across the shore is not a highway at common law, nor 
within the meaning of the Highway Acts or Public Health 
Acts. I think that at common law the parish could not be 
called upon to repair it, and would have been trespassers if 
they had attempted to do so, and the surveyors and Local 
Board can be in no better position ; and on the other hand 
the Conservators of the Thames are authorised and bound to 
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prevent any obstruction or nuisance upon it. Of course, if 
the Thames Conservators have given to the public a right to 
use this shore as a species of wharf, or if the public have 
acquired such a right by user, it may be asserted in various 
ways by any one obstructed in its legitimate use (as also the 
right of way across the shore) ; but on the evidence before 
me, it does not appear to me that the public have any such 
right of user of this shore, and even if they have such a 
right, there is no evidence of actual obstruction by the plain- 
tins of its legitimate exercise by the defendants. I am, 
therefore, clearly of opinion that the defendants had no 
right, as the Local Board of Teddington, to remove these 
posts and chains, or otherwise to interfere with the plaintiffs 
in respect of the land in question ; but with regard to the 
conflicting rights of the plaintiffs, the Thames Conservators, 
the public, and possibly the Crown, in respect of the same, I 
think that there are great difficulties, and I think it right to 
suggest that some fair mutual arrangement might be entered 
into so as to prevent further litigation. In this action there 
must be a verdict for the plaintiffs for 40s. damages, and 
costs on the scale fixed for actions in which the tide is at 
issue, under the 1 1th and 12th section of the County Courts 
Acts, 1867, although the damages are under £5, according to 
my decision in the case of Gyll, Bart,, v. Squire^ in the 
Chertsey Court, and reported in the County Courts Chronicle, 
September 1, 1868, vol. i., N.S., p. 224, a legal publication 
of great value to practitioners in these courts. 



WANDSWOETH COUNTY COUET. 

Tuesday, Feb. 2, 1869. 

(Before H. J. Stonor, Esq., Judge.) 

MAYNARD V. PENN.* 

Foreclosure — Costs, 
Where at the time of the filing of the plaint the amount in 
dispute is less than £100, the costs will he taxed on the 
lower scale. 

To-day the learned judge delivered the following judg- 
ment : — This is an application in a foreclosure suit to vary the 

♦ " County Courts Chronicle," vol. i., N.S., p. 368. 
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certificate of the registrar in several particulars. I consider 
the registrar to have been right in all of them, and the only 
one on which I entertained any doubt (as I intimated at the 
hearing) was whether the costs ought to have been taxed on 
the higher or lower scale of fees allowed by the court. This 
depends on the question whether the subject matter of the 
suit does or does not exceed £ 1 00, according to the terms of the 
note subjoined to the scale of costs in equity under the County 
Courts Acts 1 865 and 1867. The facts in the present case are 
that the original mortgage exceeded £100, that the mortgagee 
went into possession, and on an account being taken before 
the registrar of principal, interest, and expenses due to the 
mortgagee, and of rents and profits received by him, it ap- 
peared that a balance of less than £100 was due to him at 
the time of his instituting this suit. The only cases which 
can assist me in the construction of the terms employed in 
the note to the above scale are those which have been decided 
on the regulations of the Court of Chancery, 1860, providing 
a higher and lower scale of fees according as the amount or 
value of the sub j ect matter is above or below £1000. Under 
these regulations it has been held that the court looks simply 
to the amount due when the bill is filed, unless fraud or some 
special circumstance intervene: {Flockton y\Peake, 12 W. R. 
1025, Ee Reeve, L. Eep. 2 Eq. 609 ; and Judd v. Plum, 29 
Beav. 21 ; Earl of Stamford v. Dawson, 15 W. E. 396; 
Grimes v. Harrison, 27 Beav. 198). Now there is no doubt 
from the accounts in the present case that at the institution 
of this suit the amount due to the plaintifP was less than 
£100, and that there was no fraud or special circumstance in 
the ease ; and therefore, following the authorities to which I 
have referred, I think that the costs in the present case were 
rightly taxed on the lower scale. I observe that there is a 
slight difference between the wording of the note to the above 
scale and the regulations of the Court of Chancery, 1860, as 
to the test of excess, or amount ; but I think that it is imma- 
terial. I also observe that the terms of the note are general, 
extending to all cases in equity, while the regulations of the 
Court of Chancery are special, and confined to suits for par- 
ticular objects, and it appears to me that there will be some 
difiiculty in applying the terms of the note to costs in suits 
for the dissolution of partnership and some other cases, but 
that there is no difficulty in the present case. I must, there- 
fore, refuse the application. 
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WAND8W0ETH COUNTY COUET. 

Mabch 2, 1869. 

(Before H. J. Stonob, Esq., Judge.) 

MOBBIS t;. THE LONDON AND SOUTH- WESTEBN RAILWAY 
COMPANY. 

The Superior Courts have no power to refer issues of inter- 
pleader to the County Courts, 

Wright for the plaintifE. 

Mangles for the defendants. 

This was an issue of interpleader in the Court of Queen's 
Bench, and which was referred to this court by an order 
made by Mr. Justice Hannen, on the 26th January, 1869. 

Mangles submitted that the superior court had no power 
to refer this issue, and that the court had no power to try it, 
and that if it did try it, even with the consent of parties, the 
verdict would be a nullity. 

His HoNOUB called upon the counsel for the plaintiff to 
show him under virhat Act of Parliament, and what section 
of such Act, this issue was referred. 

Wrighty for the plaintiff, admitted that he could not 
find any section of any Act of Parliament in point, but un- 
derstood that the practice of the superior court was to refer 
such issues to county courts. 

His Honour said the superior courts have power, under 
the Act of 1 867, to refer actions in contract after issue joined 
up to £50, and actions of tort, where the defendant is 
unable to give security for costs. This was, strictly speaking, 
not an action at all, but merely an issue raised for the pro- 
tection of the officer of the superior court. It was not in the 
nature of contract, but of tort, and there had been no inquiry 
or application as to the costs. It was clear that this court 
had not jurisdiction, and the order wiU be so endorsed. 

Mangles applied for costs. 

Wright resisted the application, on the ground that the 
order had been made by mistake of the superior court. 

His Honour refused costs. 

Mangles applied to have such refusal added to the 
return, and his Honour consented. 
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The Judge subsequently endorsed the writ as follows: — 

The issue mentioned in this order came on for trial at the 
County Court for Surrey; holden at Wandsworth on the 
2nd day of March, 1869, when the defendant's counsel ob- 
jecting, and the plaintiff's counsel admitting, and it appearing 
to the court that the court had no jurisdiction to tcj such 
issue, the same was not tried, and no order was made thereon, 
the plaintiff's counsel offered to consent to the same being 
tried in order to give the court jurisdiction, but the defen- 
dant's counsel refused to consent thereto, on the ground that 
such consent would not give the court jurisdiction ; where- 
upon the plaintiff's counsel applied for costs, and the defen- 
dant's counsel opposed such appi cation, and the court refused 
the same, on the ground that this order had been made in 
mistake. Hekbt James Stonor, 

Judge of the above-named Court. 

9th March, 1868. 



MOBBIS V. THE LONDON AND SOTJTH-WESTEBN EAILWAY 
EAILWAY. 

The defendants took out a summons at Chambers to 
show cause why the interpleader order in this action should 
not be amended by striking out the words with reference to 
the trial of the issue thereon directed at the County Court 
of Surrey holden at Wandsworth, the Judge of the County 
Court having no power to try an interpleader issue from 
the superior court binding on the parties. 

On the 10th of May, 1869, this summons was heard 
before Mr. Justice Hannen. 

Wright for plaintiff. 
Woods for defendants. 

The return of the Judge of the County Court was placed 
before Mr. Justice Hannen, and he held that there had been 
a mistake in sending this issue to the County Court, and 
directed tilie order to be amended accordingly. 
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CHEETSEY COUNTY COURT. 

April 7, 1869. 

(Before H. J. Stonor, Esq., Judge.) 

The Chobham Right of Way and Rights of Common 
Case. 

benham v, wells and another. 

Trespass — A custom /or the Lord of the Manor and Homage 
to enclose limited portions of the common held to be valid — 
Such enclosure does not bar right of way — Preliminary 
objection as to annual value. 

The plaintifi, a fanner at Chobham, sued the defendants 
to recover damages sustained by the acts of the defendants 
in trespassing upon certain lands belonging to the plaintiff, 
and breaking down a large quantity of hurdles. 

George White appeared for the plaintiff. 

R. Cecil Austin^ of the Home Circuit, for the defendants. 

Austin took a preliminary objection to the power of the 
court to try the case, inasmuch as the annual value of the 
property upon the land exceeded £20 per annum, and the 
question of title was involved. 

White pointed out that by raising a question of title the 
greatest abuses could be perpetrated with impunity. The 
defendants had no right on the land, and the raising a 
question of title was impertinent. The defendants had 
destroyed the property of his client, and had committed the 
greatest damage. 

His Honour said that as the question of value, which 
involved the jurisdiction of the court, had been raised, the 
counsel for the defendants had better call evidence at once 
to sustain his objection. 

Austin said that he had his witnesses present, and called 

Richard Head, who deposed : — I am a farmer at Chob- 
ham. I have known the property in dispute for forty years. 
The cottages belonging to the plaintiff on the land in ques- 
tion let for £6 10s. per year. There are three cottages. 

Francis Souter said: — I am a labourer residing at Houn- 
slow. I remember Mr. Benham's cottages being built. I 
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have freehold cottages opposite. I consider the plaintiff's 
cottages are worth more than £20 per year. 

Cross-examined by White: — ^I have the deeds of my own 
cottages. My cottages contain three rooms upstairs and 
three rooms down, and they let at £6 per year. There is 
also a quarter of an acre of land to each of them. The 
plaintiff's cottages have only four rooms, yet I consider them 
worth more than mine because there is more garden ground. 

White submitted that the objection had failed. It was 
true that the three cottages let for £6 10s. yearly, but this 
rental was inclusive of the rates, which were paid by the 
landlord, the plaintiff. He would, however, call a profes- 
sional surveyor as to the value. 

Mr. Williams, a surveyor of Staines, was then called. 
He deposed that in his opinion 2s. 6d. a week was ample 
rent for the cottages. 

On cross-examination, the witness admitted that he had 
not been into the cottages, but he had seen enough of them 
to form an opinion of their value. 

His Honour : — It is clear that the objection as to value 
cannot be sustained, and I must decide that I have juris- 
diction to hear the case. 

White said that as the case would last a long time, and 
there were no less than 300 entries on the cause list, he 
would ask his Honour to fix a special day for its hearing. 
He would also suggest that his Honour, if practicable, 
should visit the land, as he would be then enabled to form 
an opinion of the locale. 

His Honour : — I shall be happy to visit the spot, and I 
will appoint Tuesday three weeks specially to hear the case. 



April 27, 1869. 

benham v, wells and another. 

This was a special sitting of the County Court held at 
Chertsey to hear the above case, which was adjourned from 
the last court. The plaintiff, a comdealer at Chobham, sued 
the defendant and his son, to recover damages from the acts 
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of the defendants in trespassing npon certain land belonging 
to the plaintiff, and breaking down his bank and fences.* 

George White lot the plaintiff. 

R, Cecil Austin appeared for the defendants. 

His HoNOUB, in pursuance of a promise to that effect 
made at the last hearing, proceeded to Ghobham to view 
the hcus in quo ; he was accompanied in his visit by the 
professional gentlemen concerned, and by the plaintiff and 
the defendants. On his return, shortly after one o'clock, 
the court, which was speedily filled by Chobham people, 
was formally opened by Mr. Herrick, the high bailiff. 

His HoNOUB said that as the trespass was admitted and 
justified, the counsel for defendants nad better begin. 

Austin said that the case was one of great importance, 
as the subject of common enclosure was just now obtaining 
great attention from Parliament and the press. As far as 
the defendants were concerned, he should show that they 
were justified in their trespass, hiaving exercised their right of 
common over the land for a long series of years. The plaintiff 
by his unwarrantable enclosure had deprived them of this 
right, without giving them the slightest compensation. He 
should prove the defendants' right of common and also right 
of way. His Honour would have observed from his inspec- 
tion of the land, that the defendant, FhUip WeUs. tenanted 
a shop, the right of way to which was impeded by the plain- 
tiff, and the defendant in consequence was damaged in his 
business. Counsel then cited the Act 1 5 & 1 6 Yict., c. 17-1 8, 
and contended that no enclosure could be made, under its 
provisions, without the sanction of Parliament. It was part 
of his case that his clients had suffered damage from the 
illegal act of the plaintiff, in enclosing this land, to which 
he had no title whatever. The Act provided that a special 
report of the Enclosure Commissioners should be made 
before an Act for enclosure was applied for. Sir Denis 
Le Marchant had enclosed thirty-five acres of the com- 
mon, but he did so under the conditions of a special 
Act of Parliament. If it were admitted that the Lord 
of the Manor could give away a little of the common, it 
followed on the same principle that he could give away^ 
the whole of it. The provisions of the Act cited were 

* <* West Bvitey Tunes," April 30, 1869. 
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imperatiye, and distinctly laid down that no land shall be 
enclosed without the previous authority of Parliament. In 
the case before his Honour, it could not be shown that the 
commoners had in any way agreed to give up their rights. 
He would show that in the year 1861 a man named Martin 
was summoned to the Chertsey Bench for destroying a fence 
which had been put up by plaintiff. The Bench, on 
hearing the case, dismissed it, as the question of title and a 
right of way were concerned. He should prove that the 
road in question had always been used as a right of way for 
carriages and horses, and that it had repeatedly been repaired 
by the parish. He would proceed to call his witnesses, and 
was satisfied that his Honour, after hearing their evidence, 
would decide in favour of the defendants. He called 

George Wells, who deposed : — ^I am one of the defendants. 
I know the land in question. I am interested in this par- 
ticular property as having a life interest in a public-house 
upon it. I have enjoyed property in the locality about 
twenty years. I have exercised rights of common about 
forty or fifty years. The rights have been those of pasture 
and turbery. I have also dug for clay to make bricks. My 
father lived there before me, and hired out horses for 
pasture. I have also turned out horses. In 1858 the land 
in dispute was enclosed by the plaintiff. The enclosure then 
did not obstruct the right of way, and I continued to use it. 
After the land was enclosed cottages were built upon it, but 
I continued still to use my right of way. The second 
enclosure was made in 1861. The road was then enclosed. 
Having reference to the map, what is coloured pink on it 
was enclosed in 1858, and what is green in 1861. When 
the road was obstructed I did not cross it, but after the 
decision of the magistrates in the case of Martin I continued 
to use it till November last. The enclosure has diminished 
the value of my property. 

His HoNOUE : — That fact is not material. 

Cross-examined by White: — I have a life interest in 
the Eed Lion, near the property. I am not certain who is 
the tenant. I have deeds connected with the property, but 
they are not here. I am not compelled by law to produce 
my deeds. My interest is freehold. I receive my money 
from Messrs. Healy & Co. It amounts to £17 per year. 
I pay no quit rent. I have exercised rights of common as 
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long as I recollect. I turned ont cattle from 1845 to 1858. 
I possessed then two horses. I considered I had a right, 
because I was a parishioner. I paid rates for the Eed Lion 
and other property. I lived at what was the old workhouse, 
and paid rates for it in 1 845. I can't say how many years I 
was on the rates for the old workhouse, but think it was 
eleven years. In 1850 I removed to the Red lion. I left 
in 1857, and went to a little house of my own below. I 
lived there for two years. I went from there to EnglefLeld 
Green in 1860. I returned to Chobham in 1861. I went 
to a house in Burrow Hill. I am on the rates for the 
parish of Chobham now. Up to last August, I have not 
been a ratepayer of Chobham since I left Egham. I now live 
in the village. The right of way obstructs the passage to the 
house occupied by my son. Going from Chobham to the Red 
Lion I do not pass over Mr. Benham's land. In going to my 
son's I pass over Mr. Benham's land. The fence was erected 
after I came back. I don't know that I broke down the 
fence. I will swear that I passed over the ground last 
summer. Henry Thompson saw me, but he is now dead. 
His wife also saw me. The fence was broken down on the 
20th November. I went over the bank long before that. I 
will swear that there was a quick hedge there. I went over 
the ground to fetch my goods from the bakehouse. I went 
over the ground because it was the nearest to my place. I 
did not give directions to cut down the hedge. I was not 
bound over to keep the peace in November by the magis- 
trates. In the month of December I was so bound over by 
the Chertsey Bench. Mr. Benham's man summoned us for 
an assault, and all the parties were bound over to keep the 
peace. I did not employ Bayley, Baylett, or Smith to pull 
the obstruction down. I was present when they did it, but 
I did not set them on. They were taken into custody, and I 
was bound for them. They were sentenced to a month's hard 
labour by the Chertsey Bench. 

His Honoxte: — Did they not plead that the title was in 
question ? 

Witness : — ^I am not aware. 

Cross-examination continued : — On the 1st January I 
levelled a little place to go over. The plaintiff's bank is 
about half a yard wide. Before that I got over the bank 
where I could. I levelled it with a spade. I never did it 
but once. 
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Be-examined : The complainant as well as the defendant 
was bound over to keep the peace by the magistrates. Hill, 
a servant to Mr. Benham, was the complainant. I frequently 
went over the land to assert my right of way. The men I 
referred to were sent to prison in default of payment of 
damages done. When I left ihe Eed Lion in 1857 I went 
to live at a little house beloftC". ,- 'I continued to exercise my 
rights as a commoner. 

James Martin deposed : — I knowthe land in dispute. I 
have exercised my rights as a common©>'ibr forty-five years. 
During part of that time there was a butdHer^s shop known 
as Souter's. To get to his shop I always etpgse^ this right 
of way. I also went this way to a chapel," ^n£[ also to the 
Windsor new road. ^^ .* 

His Honour : — ^Where is your place ? . \\ 

Witness : — Within 200 yards of Wells's residence. •'••/^ 

Examination continued: — I have used this right of wfey 
for forty years. I was employed by the parish to mend tajd 
road now in dispute about twenty-six years ago. It was a 
roadway wide enough for two wagons to pass. I was 
paid for my work by Mr. Lee, the waywarden. I was 
always engaged for a day or two at a time after a heavy 
rain. There was always a road to the little chapel as long 
as I can recollect. I considered it a public road, and have 
always done so. In 1861 I was summoned by the plaintiff 
for pulling down a fence and hedge. I was brought here 
to the Bench. Mr. Briscoe, the chairman, asked me if I 
had done it, and I admitted the offence. I said I considered 
it a road, and the Bench did not convict, but dismissed the 
case. 

His Honour: — That is what a gentleman of Mr. Briscoe's 
knowledge and experience would have done in a minute. 

Witness continued : — I heard that Mr. Briscoe came to 
view the place subsequently. My wife informed me of the 
fact. 

Cross-examined: — I broke the fence down in 1861. 
I broke it down where the road runs. Eef erring to 
the map, I can say that I breke it down opposite Mr. 
Souter's house. I have broken it down scores of times, and 
whenever I have had occasion to go that way I have broken 
it down. I did it on my way to and from work. I don't 
know that I was in Mr. Benham's debt. I was summoned 
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to this court, but I ne^er attended. I went to prison for the 
debt. The day after I came out I broke down the fence. I 
have done so since. I broke it down again within a day or 
two. My wife did not tell me after Mr. Briscoe called that 
he had said if I pulled down^the fence again I should be 
sent to gaol. . ^ • 

Ke- examined : — The coiumoners exercise their right by 
digging clay wherever il i^ to be found. I am a copyholder, 
and have scores of tii4e|i walked oyer the ground. 

Cross-examined :^T-^ am the copyholder of my own house. 
Mr. Fuller has; duly a life interest in it. I haye taken up 
the copyhold j|©Veral times. 

Oharles'Spdthers deposed : — ^I am turned sixty years of 
age. I know the road in question, and haye levelled it many 
timed" j^or 'the parish. I have cut turf on it many times. 
Th^iiitveyor, George Lee, paid me for working on the road. 
J^aimember the road for forty years. I have gone across it 
often, and always used it when I went to work. I crossed 
^ it to go to Souter's shop ; it was the nearest way. 

Cross-examined : — I live this side of the road. I have 
lived there for thirteen years. I am not scholar enough to 
point out the road on the plan. I don't recollect any day 
being dug on the ground. 

Ee-examined : — ^The surveyor, Mr. George Lee, directed 
me to work on the road. When the carts and wagons could 
not get up the road I was sent to repair it. 

William Head deposed: — I am a farmer living near 
Burrow Hill. I have known the land in question for sixty 
years, but distinctly remember it for forty. I have used it 
to go to Mr. Tribble's shop, now Mr. Souter's. I have used it 
to go to the Windsor new road. I have not cut turf on 
this land, but I have on the common. 

Cross-examined: — I remember clay pits on the lemd. 
I point out their position on the plan. The common 
was open, but the road in question was made. It was 
the direct road to Mr. Tribble's shop. I don't know 
whether it was gravelled. I possess some freehold property 
near the ground in dispute. My sisters and myself possess 
it. Mr. Waters, of Bagshot, has something to do with the 
freehold. I have not the deeds. I have seen them at Bag- 
shot. I and my sisters occupy the property. We do pay 
9ome rent, but not much. 
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Be-examined : — ^The property is mortgaged, but I have 
an interest in it. 

Thomas Dodson deposed : — ^I am a groom in the service 
of Mr. La Coste. I remember the land in dispute for up- 
wards of thirty years. Before going to Mr. La Coste' s I was 
a carter boy. I have driven three or four horses across the 
land. I recollect taking a plough to old Mr. Tribble's along 
this road. I always went that way to Mr. Tribble's house. 
On the west side of Mr. Wells's house is a road, but it is too 
bad to take a load up. I never took a load up it. I always 
went up the main road. I have never seen any clay pits on 
the property. I was along the road last Thursday. It is 
twenty- eight years ago since I drove a team up it. I have 
worked for Mr. La Coste thirty-four years. 

William Bullen deposed : — ^I was employed by Mr. Ben- 
ham to make the first enclosure. I mended the road in 
dispute for him. 

William Ottaway deposed : — I have known the road in 
question forty years. It was the way to the Windsor new 
road after you passed the Bed Lion. I have not dug turf , 
but I consider I had the right to do so. I have seen per- 
sons use the land for forty years. I don't remember any 
attempt being made to enclose it. 

Cross-examined : — ^I am not a copyholder but a freeholder. 
I pay no quit rent. 

George Eoberts deposed : — I have known the land which 
is enclosed for twenty-seven years. I have driven across it 
with turf many times. I have driven with three or four 
horses. 

Cross-examined : — I took my wagon on the common in 
gathering turf. I took it wherever turf was to be cut. 

Mr. Eichard Gude deposed : — I am a landowner near this 
common. I remember a meeting being called to oppose the 
enclosure of the common, which was promoted by Sir Denis 
Le Marchant. 

Whtte : — As neither the plaintifP nor defendant was 
present I object to this evidence. 

His Honour : — ^At this stage of the case I do not think 
that it is evidence. 

Austin : — That, your Honour, is my case. 

White was proceeding: to address the court on behalf of 
the plaintifE, when his Honour said that the first question 
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to be decided was as to the right of way. If there were a 
right of way, the defendants had a right to break down any 
obstruction. 

White submitted that the question of damage still re- 
mained. The defendants had no right to break down eighty 
yards of fencing. 

His HoNOUE : — If the right of common is proved, that 
would justify the trespass. No evidence had as yet been 
called as to the rights of the second defendant, Philip 
Wells. 

Austin said that he would call the second defendant. 
He cited the case of Arlett v. JEllis, 7 B. & C, p. 346, to 
justify the trespass. He called 

Philip Wells, who deposed : — ^I occupy premises at Burrow 
Hill. I know the land in dispute. I exercise rights of 
common as a tenant under a freehold. I cut tuurf, and 
exercise rights of pasture by feeding a horse. I use the 
road now, considering I have a right to do so. 

Cross-examined : — I am indirectly a ratepayer, and am 
liable to a church-rate. I have never paid any rates, how- 
ever. (Laughter.) I have frequently cut turf. 

Ee-examined : — I am Mr. Souter's tenant. I intend to 
pay my rates. 

His HoNouB : — It is still a question whether, as regards 
the second defendant, you have proved the rights of 
common. 

Austin : — ^I will call the landlord Souter as to the rights 
of freeholders. 

Mr. Souter deposed : — ^I am a freeholder and have common 
rights. Philip Wells is my tenant, and has common rights. 

His Honour : — A freeholder must have these rights by 
grant or prescription. I think the title must be proved. 

The witness stated that his property was mortgaged, and 
the deeds were at Bagshot. 

By his Honour : — ^I have been in possession of the property 
eighteen years. It was left to me by my father. A Mr. 
Andrews drew up the mortgage. 

By his Honour : — ^My father exercised the rights of 
common for years before me. I let the property to the 
defendant Philip Wells yearly. 

His Honour : — I think that is sufficient. 

White submitted that the proof was inadequate. 
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His HoNOUB : — ^I will consider the point if necessary, 

Austin: — ^We go on the presumptive right of twenty 
years. He called 

George Wells, who proved that he had seen Souter's 
father exercise the right of common. He had also seen 
him pasture horses. 

His Honoub: — ^The Act of Parliament is explicit. It 
states that if the right is not challenged for thirty years, it 
is to be presumed ; if for sixty years, it is absolute. 

White pointed out that the land was dealt with by 
grant andliomage in 1858, and was afterwards enfranchised 
in 1861. The matter involved large interests, and he sub- 
mitted that the defendants must show their rights by deed. 

His HoNOUE : — ^A clear right of way has been proved, and 
also rights of common. It is for you to show that you were 
justified in stopping up that right of way, and interfering 
with those rights of common. 

For the plaintifE, White contended that the road was not 
a road in the legal sense of the term. It was a mere track 
road, such as was to be seen on all commons, and the 
rights of common were barred by the enclosure. He then 
commented at some length on the evidence for the defence, 
and said that he should prove that the damage committed 
was solely the result of bad feeling and ill will, and 
not from any desire to establish a right. He caUed the 
plaintiff, 

Wniiam Benham, who deposed : — I am the owner of the 
freehold property on the west side marked on the plan. I am 
bailiff of the manor of Chobham, and collect the quit rents. 
Neither Q-eorge Wells nor Martin pay any quit rent. Smithers, 
Ottaway, BuUen, nor any of the witnesses called pay quit 
rents. I can't tell what rights these witnesses have. I have 
never known Philip WeUs to, cut any turf. Souter has been 
away from Chobham for many years. In 1858 a grant was 
made to me by the lord of the manor, the Earl of Onslow. 

(Mr. QuiUey, from the office of Messrs. Hockley and Eus- 
sell, Guildford, produced the court rolls, containing the 
grants from the lord of the manor, which were read by 
the registrar, Mr. Gregory). 

Witness continued : — On the 16th of May, 1861, a second 
grant was made to me (grant produced). After those grants 
were made I enclosed the land. I had known the lands 
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previously for seventeen years. There was no made road, 
out merely a track. I have been waywarden of the parish 
since the enclosure. I never knew the road to be repaired 
by the parish. I never saw a carriage or horse pass that 
way. I sent Martin to prison for non-payment of a debt. 
He threatened to cut down my bank, and the day after he 
came out of prison he carried out his threat. I summoned 
Martin to the Chertsey Bench. That was in 1861. No one 
interfered with it again until last November. The fence was 
a quickset hedge on a bank. The Wells's in November last 
destroyed it. I have lost one tenant in consequence. I con- 
sider I have suffered damage to the extent of £30. 

Cross-examined : — I reside about three-quarters of a 
mile from this property. When the grant was made the 
court consisted of four members. The foreman of the 
court was an independent gentleman. I was not bailiff 
when the court was summoned. I paid the expense of 
the conveyance, but nothing else. The land was, in fact, 
given to me. I applied for it. I have never applied for 
any other portion. I made my application at the court. 
I represented that I had freehold land near that I applied 
for. The freehold land I purchased from Godfrey. I enclosed 
the land which was granted to me, namely, 110 rods. The 
court is summoned by the steward, and the notice is posted 
on the church door. The value of the land when granted 
to me was nominal, and it has cost me in levelling as much 
as I could purchase a freehold for. 

William Qosling deposed: — I am a copyholder of the 
manor of Chobham. I have known persons not copyholders 
cut turf. I was present at the Coiirt when the grant was 
made in 1861. I have known roads over the property, but 
they were simply tracks. People used to go where they 
liked. There has always been a road on the west side. I 
have never known the road in dispute repaired. Many 
grants have been made on the manor of Chobham. 

Cross-examined : — ^I don't know when the grants were 
first made. I think they were begun to be made about 
twenty years since. 

His HoNOUB : — ^I presume evidence will be called as to 
this fact. 

White : — The first grant on record is in 1632 ; but I will 
presently call Mr. QuHley. 
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Jolm Newman, a labourer, deposed: — ^I know Mr. Philip 
WeUs's shop. I lived there sixty years ago. There was 
never anyroad except that one on the west. The other was 
only tracks. I am seventy-five years old, and have lived 
on the spot all my life. I have always seen wagons and 
carts go up the west road. 

Cross-examined: — ^The tracks were repaired by being 
filled in with gravel. 

William Collier deposed : — I have lived in the parish all 
my lifetime. I was engaged for forty years repairing the 
roads. I never knew a road where one is now claimed. 
There were only tracks. I know the road between 
Tunnell's and Benham's. That has always been a road, 
and a good one. 

Cross-examined : — I have seen carts go up the tracks 
when they were in order! I don't know the width of the 
road. 

Indigo Eapley deposed : — I was employed to enclose the 
land for Mr. Benham. There were three wheel track roads 
across it. I trenched the ground, but I did not discover any 
trace of a made road. I have known the spot for thirty 
years. The road that has always led to Wells's has been that 
on the west. I have known clay to be dug on the land. 

Cross-examined : — I am a tenant of Mr. Benham's. I 
became so six weeks ago. I pay 2s. 6d. a week rent. A 
horse and cart could go along the tracks. 

James Nettle deposed : — 1 have lived near the land in 
dispute for the last eleven years. I know the track road. 
Carts and horses could get up it in dry weather. The road 
was not what I should call a made road. The road on the 
west was a gravelled road. I have seen clay dug on the 
road in dispute. I paid the men by order of Philip Wells 
for destroying the bank. 

Cross-examined : — When the track road was repaired 
the gaps were filled up with turf and the like. 

By his Honotjr: — I have seen a farmer's cart come 
down the road occasionally. 

Mr. Eichard Drewitt, of Temple Court, Clandon Park, 
deposed : — I am steward to the Earl of Onslow, and have 
supervision of all the manors. The copyholders and free- 
holders of the manor of Cobham have joint rights. The 
custom is to grant the land consisting of frontages to the 
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copyholders and freeholders as a oonvenience to 'them. 
Some years ago my attention was called to this land in 
disuse by clay being dug on it. I interdicted the digging. 
There never was any road except on the west side. The 
road in dispute was only a trac& road. Had there been 
any road the grant would not have been made. 

Cross-examined : — It rests with me to make these 
grants. I have made grants, since I have been steward 
to the Earl of Onslow, for the last twenty years. The 
nearest access to Wells's place of business would be across 
this road. I recollect that twenty years ago WeUs's 
father dug clay on this land. I stopped him. I have had 
no application as to any damage havmg been made to the 
houses in front of this grant. The Earl of Onslow did 
make a grant to Sir Denis Le Marchant of thirty-two 
acres. Sir Denis, to satisfy the commoners, afterwards 
obtained an Act of Parliament. 

Be-examined : — ^We have never made such a grant as 
that to Sir Denis Le Marchant since. Our grants are 
more as frontages, and never exceed an acre. I have 
constantly, since 1849, made these grants. 

Edward Charles Quilley deposed: — ^I am clerk to Messrs. 
Hockley and Bussell, land agents to the Earl of Onslow. 
I have known these manors for twenty years, and during 
that time grants have been made. The first grant I find 
on the Court rolls is in the reign of Charles fl., in 1684. 
It is of two acres. (Eoll handed in.) The next is in 1785, 
of thirty-two acres. 

Cross-examined: — ^I don't know why the grant is now 
confined to an acre. It is the custom for the tenants 
to apply for land adjoining their property. I don't know 
a case in which land unad joining other property has been 
granted. I don't recollect any o^er place where two acres 
were granted. 

His HoNOUB : —I see the grant in the reign of Charles II. 
is for defending the waste. The grant of thirty- two acres 
in 1728 is somewhat suspicious. I think other grants 
should be cited to show the custom. 

James Try deposed : I am a farmer, and a copyholder of 
the manor of Chobham. I have attended Courts for the 
last thirty-five years. I was foreman of the homage in 
1861, and one of the members of the Court in 1858, when 
the grants were made to plaintiff. 
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OroBS-ezamined : — ^I have had three grants made to me. 
The three consist of about three acres. They were all 
granted at one time. Mr. Nix, the churchwarden, has, I 
belieye, made a demand of some land for the parish. 

By his HoNOXTB : — I have not enclosed the lands granted 
tome. 

White said that was his case. 

His HoNOTTB suggested that evidence should be caUed 
bringing the damage home to the defendants, and Mr. White 
called 

Sergt. Manning, of the Surrey County Constabulary, who 
deposed : — On the 3rd of December I apprehended certain 
men at the Eed Lion for damaging the fence in question. I 
was about takingthem away, when George Wells came up. 
The men said, ''Wells employed us, and gave us 2s. 6d. and 
bread and cheese and beer. 

Isaac Boylett deposed : — ^I was one of the men employed 
to knock down the fence. I was employed by Q-eorge Wells, 
and I had a month's imprisonment for it. Philip Wells paid 
me the same day. 

John Smith deposed : — ^I was employed to break down the 
fence by Philip Wells. He agreed to pay me 2s. 6d. George 
Wells went to the spot and pointed out where we were to 
begin. 

Austin, in answer to this evidence, called 

George Wells, one of the defendants, who deposed : — I did 
not employ eitherofthetwo previous witnesses, but cautioned 
them as to their conduct. 

Philip Wells, the other defendant, deposed that he employed 
the men. 

This being the whole case, his Honour stated that he would 
reserve his judgment till the next Court. 

The hearing of the case occupied upwards of five hours. 



May 5, 1869. 

BENHAM V. WELLS AND ANOTHEE.* 

His HoNOUB this day delivered judgment, as follows : — 
This is an action in which the plaintiff sues the defendants, 

* **Law Times/' May 15, 1869, and aee an able and highly compli- 
mentary article on this judgment in the same impression. 
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GFeorge Wells and Philip Wells, for damages in respect of 
two several trespasses upon a close which the plaintifE claims 
under a grant of the lord of the manor of Chobham. The 
one trespass is the entering and passing over the said close 
in the exercise of an alleged right of way. The other is the 
destruction of the whole of the fence in vindication of alleged 
commonable rights of pasture and herbage. At first both 
trespasses were admitted by counsel on the part of the de- 
fendants, but subsequently such admission was withdrawn 
by the defendant Qeorge Wells as to the second trespass, 
and conflicting evidence was adduced as to his participation 
therein. I may as well say at once that, upon such evidence, 
I am of opinion that he cQd not commit or participate in the 
trespass in question, but expressly guarded himself from 
doing so. For obvious reasons it will be most convenient 
for me to consider the two alleged trespasses separately, and 
I will conmience with the trespass admitted by both the 
defendants in respect of the alleged right of way. Accurate 
maps have been laid before me, and I have also- had the ad- 
vantage of a view of the locality, which is situate on the 
extensive conmion of Chobham. The defendants both pos- 
sess or occupy certain tenements on the common, the one 
belonging to the defendant George Wells being adjacent, and 
the other belonging to the defendant Philip Wells, and used 
as a shop, being a little removed from the high road leading 
from Chobham to Chertsey. Nearly opposite the first is a 
public highway from Little Heath opening into the road 
just mentioned. From this point, and from the defendant 
George Wells's house to the defendant Philip Wells's house, 
and also to the road opening on the common upon which is 
built a public place of worsfip, and to divers other ways or 
tracks leading to the high road to Windsor and Egham, be- 
fore it branches off to these towns respectively, is a pathway 
or track, which the defendants claim as a public right of 
way over what was formerly the waste, but is now an enclo- 
sure made by the plaintiff under an authority of a grant 
from the lord of the manor. In support of the right of way 
the defendants adduced the evidence of the defendants them- 
selves and seven other witnesses, who clearly established a 
right of way for upwards of forty years on the land in ques- 
tion, which was used not only by foot passengers, but also 
by carts, and especially by carts proceeding to the shop of 
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the defendant Philip Wells, loaded with com. One witness, 
William Bullen, deposed to having mended the road in dis- 
pute with sods and turf, by order of the waywardens or 
overseers. On the other side, the plaintiff and six witnesses, 
including Mr. Drewitt, land steward to the lord of the manor 
(the Earl of Onslow), deposed that they never knew of any 
road or way where one is now claimed, but only tracks there, 
and that, in fact, there j^as another road leading to the 
defendant Philip Wells's house a little lower down, leading 
to the chapel and the other ways or tracks, and which had 
always been a good road : some of these witnesses, however, 
on cross-examination, admitted that they had seen carts and 
horses going up this path in good weather, and more fre- 
quently going down it ; that it was constantly used by foot 
passengers ; that the track road was sometimes repaired by 
filling up the ruts with turf, as deposed by William Bullen, 
and that the other road referred to was itself also formerly 
little more than a track, as indeed were probably most of the 
roads over the common. Upon the whole, I find that there 
is, and has been for forty years, a public right of way, as 
claimed by the defendants, and that the same must be 
deemed absolute and indefeasible under the 2nd & 3rd Wil- 
liam rV., c. 71, s. 2, and that, therefore, it rests upon the 
plaintiff to show that the defendants are deprived of this 
right by virtue of the grant to the plaintiff of the land in 
question by the lord of the manor. Now, without going at 
present into the validity of that grant in passing the estate 
conveyed by it, and barring all commonable rights exercise- 
ably over the waste as such, it appears to me quite clear 
that such grant could not possibly bar or affect a public or 
private right of way which is a common law right, exercise- 
able in derogation of, and not in conjunction with, the rights 
of the lord over the waste as commonable rights are : and I 
am therefore of opinion that as to this first-alleged trespass 
there must be a verdict for the defendants, who have made 
out their j ustification. The second alleged trespass, however, 
raises a question of considerable more difficulty, viz., the 
validity of the grant to the plaintiff by the lord of the manor, 
as to the estate conveyed by it, and in barring the common- 
able rights. In the present case it is admitted that the 
tenants of the manor, both copyholders and freeholders, are 
entitled to common of pasture and turbary, and therefore 
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that the lord cannot enclose under the statutes of Merton and 
Westminster, which are in affirmance of the common law, 
and apply only to common of pasture — 2 Inst. 87 and 474, 
Grant v. Gunner, 1 Taunt. 435 — ^but must prove a valid 
custom of the manor enabling him to make such grants. The 
plaintiff asserts that a custom does exist in the manor of 
Chobham for the lord, with the consent of the homage, to 
grant small portions of the waste^ leaving sufficient pasture 
and turbary. The case of Arlett v, Ellis, 7 B. and C., 346, 
is an authority for the validity of such a custom if it is proved, 
and I shall presently consider whether it is proved in the 
present case. But I must notice here an objection taken by 
Mr. Austin, the able counsel for the plaintiff, that by the 
15 & 16 Vict., c. 79, s. 1, it is provided that "No land 
shall be enclosed without the authority of Parliament in 
each particular case."' Mr. Austin quoted this provision from 
the well-known treatise on the Enclosure Acts, by the late 
lamented Mr. "Wingrove Cooke, 4th edit., p. 163, where un- 
doubtedly the section is so stated, but inaccurately, as on re- 
ferring to the Act itself I found the provision in question 
was qualified and extended only to enclosures " under the 
General Enclosure Acts," and therefore does not affect the 
present case, where the enclosure is under special custom, nor 
would it affect enclosures, or, as they are usually termed, ap- 
provements, under the statutes of Merton and Westminster. 
It remains, for me, therefore, only to consider whether the 
existence of the custom in question is proved. The evi- 
dence on this point consists of the court of rolls, and of 
the oral testimony of witnesses as to the acquiescence of 
aU parties interested in numerous grants made in pur- 
suance of this custom for nearly thirty years, com- 
mencing in the year 1841. Previously to the last 
mentioned, there is one, and only one entry of a 
grant of this kind on the court rolls — viz., of the 
25th October, 1672, 24 Charles II., and which has been 
translated as follows : — " At this court, the lord of the 
manor aforesaid, with the consent of the homage and divers 
other tenants of the manor aforesaid, and in consideration 
that William Younge had laid out divers sums of money in 
defence of the title to the waste of the manor aforesaid, hath 
granted to the aforesaid William Younge two acres of the 
waste aforesaid lying in a certain place there, called South 
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Moor. To have and to hold to the aforesaid William Younge 
and his heirs for ever by copy of court roll at the will of the 
lord according to the custom of the manor aforesaid by the 
yearly rent of 2d., fine certain 28. 6d., and heriot certain 
26. 6d. on the death and surrender of every tenant thereof, 
and other services as other tenants by copy of court roU of 
the manor aforesaid of right accustomed; and he gives to 
the lord now for a fine for such estate so to be had thereon 
nothing, because he hath granted the aforesaid two acres of 
his special favour, and so is admitted tenant thereof and hath 
seizin by the rod and did fealty to the lord." The rolls in 
this manor only commence ten years previously to the grant, 
viz., on the 21st of October, 1662, and the earlier court rolls 
were probably lost during the disturbances in the time of 
Charles I. and the Commonwealth. They continue from 
1662 till the 21st of November, 1728, 2 George 11., and 
then cease till the 12th of October, 1752, 26 George 11., 
at which date the following important entry occurs : — 
''James Pullen was admitted tenant to the cottage and 
twenty perches of land, more or less, to the same adjoining, 
formerly part of the waste of the same manor, to be held by 
copy of court rolls." No previous grant, or licence, or ad- 
mission can be found in reference to the above copyhold ; 
and at subsequent courts similar entries frequently occur, in- 
dicating that prior grants of the waste land had been made 
by the lord, probably during the periods for which the court 
rolls are not extant. On the 30th of April, 1841, 4 Vict., 
the following entry occurs : — "At this court the homage and 
tenants of the manor present in court do consent and agree 
that the lord of this manor may grant to the Bev. James 
Terram a piece of ground, parcel of the waste of this manor, 
containing one acre or thereabouts, for the purpose of erect- 
ing thereon a chapel of ease, situate at the west end, adjoin- 
ing Paines-lane, upon such terms and for such estate as the 
said lord may think proper," and in pursuance of this Act 
the lord granted the land in question to the person named. 
In the years 1842, 1843, 1849, and 1858 similar grants were 
made at the rate of about one a year. In the years 1 859 and 
1860, fourteen such grants were made in each year. In 
1861 there were six such grants. In 1862 there was only 
one. In the year 1868 there were twenty-five. The grants 
to the plaintiffs are dated the 27th of May, 1859, and the 
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6tli of May, 1861, which are in evidence, and which are 
substantially the same as the ancient grant of the time of 
King Charles II. All these grants are of very small pieces 
of land, generally less than one acre, and never exceeding 
three acres ; but it was stated that there had been two grants 
of considerable extent (upwards of thirty acres each) — one 
in 1784 to Sir William Abdy, and another in 1835 to Sir 
Denis Le Marchant, and that the latter was confirmed by a 
private Act of Parliament ; but of neither of these grants 
was any evidence given. In all the grants during the last 
thirty years, and, indeed, in the two others which I have 
mentioned, all parties interested seemed to have acquiesced, 
and the grantees to have been left in undisturbed possession, 
of the land granted to them. The evidence of Mr. Drewitt 
and other witnesses leaves no doubt upon this point, at least 
as to the later grants. Under these circumstances the de- 
fendant, Philip Wells, resolving to assert his right of way 
across this land, granted to and enclosed by the plaintifE, and 
also his right of common, of pasture, and turbary upon it, 
not only effected a passage over the land as his father had 
done, but also levelled the whole of the fence of one side, so 
as to throw open the land. Now there is no doubt, upon 
the evidence before me, that the defendant, in respect of the 
tenement which he occupied, and as the lessee of the free- 
holder, was prima facte entitled to the commonable rights 
enjoyed by the freeholder and his father before him, and 
there is also no doubt that in pulling down the entire fence 
the defendant and those whom he employed pursued strictly 
legal means of asserting it against the plaintiff. Mr. Justice 
Bayley, one of the greatest judges who ever sat on the 
Bench, says: "The authorities cited from Brooke's * Abridg- 
ment ' and the * Year Book ' satisfy my mind that where a 
fence has been erected upon a common enclosing and sepa- 
rating parts of that common from the residue, and thereby 
interfering with the rights of the conmioners, the latter are 
not by law restrained in the exercise of those rights to pull- 
ing down so much of that fence as may be necessary for them 
to remove for the purpose of enabling their cattle to enter 
and feed upon the residue of the common, but that they are 
entitled to consider the whole of that fence so erected upon 
the common as a nuisance and to remove it accordingly," 
Arlett V. Ellis, 7 B. and 0. 362 ; and Mr. Justice littledale, 
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another very great judge, observes in the same case that 
"there does not appear to be any reason why the commoners 
should not pull down the whole f ence, " and that " it is much 
more convenient than that he should bring an action for 
every obstruction, " Ihid. 378. I much regret, therefore, that 
in a case where the title was so evidently in dispute, and 
where there was so much doubt and difficulty as the present, 
that any magistrate should have convicted and sentenced to 
hard labour for wilful damage a man who was only employed 
by the defendant Philip Wells to remove these fences on 
this occasion, especially as a similar charge had previously 
been made against another person, who was called as a wit- 
ness in this case, and most properly dismissed by a very 
fflcperienced and respected magistrate, Mr. Briscoe. I now 
come to the main point of this case, whether the right of 
the lord of the manor and homage to make the grants in 
question is sufficiently proved by the necessarily meagre and 
somewhat unsatisfactory evidence which has been furnished 
in support of it. I confess that this is a subject of much 
difficulty, and on which I have bestowed much consideration. 
And, firstly, the Prescriptive Act, 3 William lY., c. 71, 
"shortening the time of prescription in certain cases, " clearly 
does not apply to the present case; nor, of course, does the 
Statute of Limitations, 3 & 4 William IV., c. 27, and the 
plaintiff must recover on the strength of the title of the lord 
of the manor to make the grant in question. Now, it can- 
not, I think,' for a moment be contended that the grants of 
the last thirty years would by themselves sufficiently evidence 
such a custom, although no doubt those grants, and the ac- 
quiescence of the commoners and all parties interested cer- 
tainly create a presumption in favour of the custom. The 
grants of 1784 and 1835 do not appear to me (if evidenced) 
to assist the claim of the lord, but rather to challenge a 
closer scrutiny into it. We next come to the grant of the time 
of King Charles II., 1 672, which notwithstanding its peculiar 
circumstences is certainly strong evidence of the custom con- 
tended for. A single ancient entry has been held sufficient 
to prove the nature of the descent of copyhold, there being no 
contradictory instances, Eoe d. Mason v. Mason, 3 Wils. 63, 
and, as observed by Lord Ellenborough, in Eoe d. Bennet v, 
Jefbey, 2 Maule and Belwyn, 92, ''one act undisturbed does 

F 
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not make a custom, but it is evidence of a custom." The 
various entries of admissions to enclosures, of which the 
original grants are not forthcoming, are, however, to my 
mind, very strong evidence of the existence of the custom, 
and, taking into account the loss of the court roUs antecedent 
to 1662, and for Uie period between 1728 and 1752, the 
balance of testimony, in my opinion, inclines manifestly in 
favour of the custom; especially as I think that, having re- 
gard to the limitation in quantity, the saving of sufficient 
pasture and turbary, and the consent of the homage being re- 
quired in respect of all grants, it is likely to prove beneficial 
to those directly interested and also to the public. Being of 
opinion that the defendant, George Wells, has made out his 
justification of the first trespass alleged against him, and is 
not proved to have committed or pa^icipated in the second, 
I find a verdict in his favour ; and'although there is manifestly 
much ill-will on his part towards the plaintifP, and although 
I do not think any real injury has been occasioned to him or 
the other defendant by the interruption of the right of way, 
although, possibly, some injury may have arisen from the en- 
closure of the land and the building of the houses along the 
front of the road, still I think, considering the important 
question which has been raised by the plaintifP, and is now 
decided by this court under the authority of the rtcent Act, 
30 & 31 Vict., c. 142, that I must allow the defendant George 
Wells his costs under the scale provided by that Act and the 
general rules. With regard to the other defendant, Philip 
WeUs, I am, of course, also of opinion that he has justified 
the first alleged trespass in the assertion of the right of way 
claimed by him, but after much consideration and some doubt 
that he has failed in justifying the second alle^d trespass 
admitted by him in the destruction of the fence in asserting 
his rights of pasture and turbary, which rights I hold to be 
barred by the grant of the lord with the consent of the homage. 
Under the circumstances of the case, and especially the con- 
viction now before me of the man employed by him in the 
sum of £3 6s. 8d. and costs (satisfied as to the latter, but not 
as to the defendant Phillip Wells, by the severe penalty of 
one month's imprisonment with hard labour), I think that I 
shall meet the ends of justice by giving a verdict against 
him for the like amount in respect of the like damages. 
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which the plaintiff ought to have sued for here, or in some 
other civil court, in the first instance. I will also allow the 
plaintiff the court fees on that sum, and the costs of counsel 
and one witness, Mr. QuiUey, who produced the court rolls, 
and of the map produced, according to the scale just men- 
tioned, but no further costs. There will be a verdict for the 
defendant George "Wells, with costs as above, payable in a 
month, and a verdict for the plaintiff against Flulip Wells 
for £3 6s. 8d., with costs, also payable in a month. 

White then stated that three labourers had been con- 
victed in £3 6s. 8d. each, with imprisonment and hard 
labour, and that the agfi;regate amount of such penalties 
(£10) was the damages found by the magistrate who con- 
victed. 

Austin consented to the verdict against the defendant 
PhiHp Wells for £10. 



BAIL COUET. 

May 6, 1869. 

chandler v, solomon.* 



New Trial of an issue on the recommendation of Judge of 
County Court. 

Francis Turner showed cause against a rule for a new 
trial in the case of an issue sent down to be tried at the 
Croydon County Court. The action was to recover £28 odd, 
the balance of an account for fitting up the Croydon Theatre. 
The plaintiff paid £16 into court, and the jury gave a verdict 
for the remainder. 

The learned Judge of the County Court allowed the parties 
to have copies of his notes, and wrote under them that he 
was dissatisfied with the verdict, and that he considered that 
it was desirable that if a new trial should be granted it 
should be tried in some other County Court. 

M*Intyre supported the rule, and as it appeared that 

* Law Times, 15th May, 1869. 
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the judge was not satisfied with the verdict, the court after 
some consideration made it absolute, costs to abide the event, 
and the trial to take place in the County Court of South- 
wark. 



69 



APPENDIX. 



NOTE I. 

County Ooubts. 

Some weeks since we adverted in our columns to the 
great increase of business in the County Courts of Surrey, 
both in numbers and importance. A return has just been 
issued by the Treasury, containing the statistics of all the 
County Courts in England, both in their common law and 
equitable jurisdiction, for the year 1867. It is a most inte- 
resting and valuable document, and we think that in laying 
before our readers the general results both as regards the 
courts throughout the country in particular, and Rawing a 
few practical conclusions, we shall be doing good service. 
We also think that it will be useful to contrast this return 
with a similar return for the year 1864, which will show the 
increase of business during the last three years, so far as the 
common law lurisdiction is concerned. Their equitable j uris- 
diction, it will be remembered, was not conferred upon the 
County Courts until the County Courts Act of 1865, nor 
practically until the year 1866. The following table will 
show the aggregate of common law business transacted by 
all the County Courts in the above-mentioned years respec- 
tively : — 





Plaints en- 
tered and 
cases sent 
for trial. 


Causes de- 
termined. 


Amount 
sued for. 


Amount 
recovered. 


Fees 
received. 


1867.... 
1864.... 


942,181 
738,481 


642,660 
402,172 


£ 
2,194,836 
1,760,384 


£ 
1,161,629 
980,766 


£ 
311,836 
244,841 


Increase 


203,700 


140,388 


£434,462 


£170,874 


£66,994 



The next table will show the aggregate of common law 
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business transacted by all the County Courts of Suirey 
included in Circuit No. 45 (which, however, embraces also 
three courts in Berkshire), in the same years respectively: — 





Plaints, &c. 


Cases, &o. 


Amount 
sued for. 


Amount 
recovered. 


Fees 
received. 


1867.... 
1864.... 


12,979 
9,009 


6767 
4385 


£ 
35,109 
24,678 


£ 
16,864 
11,393 


£ 
4730 
3285 


Increase 


3,970 


2382 


£10,551 


£5,471 


£1445 



The results of these two tables are, that throughout England 
there has been an aggregate increase in common law business 
of about one-fourth, and in the circuit No. 45 of about one- 
third. The statistics of equitable business appended to the 
return for the year 1867 show that in the sixty County 
Courts of England (including the Sherilff's Court) there have 
been no less than 613 Chancery suits. This gives an average 
of a little more than ten to each court ; but in our circuit 
(No. 45), to which we have already particularly referred, a 
far higher number, and, in fact, the highest in the list, has 
been attained, viz., twenty-five. Of these, fourteen were for 
specific performance, and most of them, as we noticed on a 
former occasion, of a very complicated and difficult character, 
and which were disposed of by our learned judge, Mr. Stonor, 
in a manner which gave the greatest satisfaction. Second in 
the amount of equitable business to Circuit No. 45 is Circuit 
No. 21, comprising Birmingham and other County Courts, 
presided over by Mr. Welford, a very able and laborious 
judge, and whose circuit stands first in the number of 
common law plaints in the whole list, having no less than 
30,429 defended and undefended cases in the year 1867, 
against 24,000 in the year 1864. "We think, judging from 
the aggregate results throughout the kingdom, and in our 
particular district, and the great satisfaction which the courts 
have given everywhere, that there should be no longer any 
delay in putting them on a wider basis. Whilst their more 
difficult jurisdiction in equity extends to £500, and is in 
most cases, at all events, very satisfactorily administered, 
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and oases to any amount may be and are daily referred to 
them by the superior courts to lighten their labours, there 
can be no reason for limiting the original common law juris- 
diction, as at present, to £50. Subject to reconsideration 
on appeal, and to removal by certiorari in all proper cases, 
there clearly ought to be no limit to the jurisdiction of the 
County Courts, and then, and not till then, local justice in 
civil matters would be complete. 

The Westminster Review, and many other important organs 
of public opinion, have long advocated these views. They 
are known to be held by leading statesmen and lawyers on 
both sides, and we trust that they will soon be carried out 
by legislation. They will involve, no doubt, the invariable 
appointment of lawyers of eminence, a considerable increase 
of the present salaries of the judges, the payment of the 
registrars and other officials b^ salaries instead of fees, and 
the appointment of some additional officers — at all events, in 
the principal courts — in the place of the present high bailifEs, 
who are in dourse of abolition under the County Courts Act, 
1866. Eventually some of the larger circuits must be di- 
vided and new ones created ; but there can be no doubt that 
the courts will ultimately prove amply self-supporting. The 
increase of fees — nearly £67,000 in three years — without 
taking into account the fees on equitable proceedings (which 
now amount to nearly £4000 more), show what the finan- 
cial results of a due development of the system of Coimty 
Courts would he.— Surrey County Chronicle, 



NOTE n. 

The following valuable table has been furnished to the 
author by Mr. Eowland, the able Registrar of the Croy- 
don County Court. It gives the satisfactory result of a 
very considerable increase of causes and a very considerable 
decrease of commitments and imprisonments in that Court 
during the last seven years. 
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OROTDON COUNTY COURT. 



Tear. 


PlaintB 


Orders made for 


Warrants 


Debtors 


Entered 


Conunitiiieiit. 


Issued. 


Imprisoned. 


1862 


1164 


42 


24 


12 


1863 


1156 


33 


16 


11 


1864 


1216 


18 


6 


2 


1865 


1440 


19 


7 


1 


1866 


1644 


25 


14 


3 


1867 


1842 


20 


10 


2 


1868 


2135 


19 


10 


2 



In this Court printed Cause Lists are provided, as they 
always have been in the Berkshire Courts in this Circuit. 
Where cases are numerous and important, and counsel and 
solicitors are engaged, as is the case in this Court, such lists 
are a very great assistance in the despatch of business, both 
to the judge, the practitioners, and the suitors. The following 
is an analysis of one of these lists : — 

Afbil 3, 1869. 

Judgment Summonses ',, 15 

Adjourned Summonses . . . . . . . . 7 

Applications for New Trials 2 

Jury Cases (sent from Queen's Bench) damages 

£25 and upwards each 3 

Other Cases, above £20 6 

Ditto above £10 and under £20 . . . . 26 

Ditto under £10 154 

Total .. .. 213 
The above is by no means an unusual amount of Common 
Law business for the Croydon Court, and includes no Equity 
business. 

NOTE in. 

Domestic Servioe — Notice. 

One well-known difference of opinion amongst the judges is 
on a somewhat important and practical point, viz. : Whether 
any, and if any, what notice is required during the first 
month's service to determine the contract at the end of the 
month. Mr. Ker, the judge of the Sheriff's Court, holds 
that no notice is required either in London or elsewhere. 
Mr. Pitt Taylor, the judge of Circuit 47, holds that a fort- 
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niffht's notice is required, at all •vents ill or near the metro- 
pous. Mr. Stonor, the .judge of Circuit No. 45, and the 
majority if not all of the Metropolitan judges, hold that the 
first month's service is not to be distinguished from any- 
other, and that in the absence of any express agreement as to 
notice, one month's notice must always be given to determine 
a contract for domestic service. It is believed that the point 
in dispute has never been raised except in metropolitan dis- 
tricts or those immediately adjacent (see the cases of Smith 
V. Pillar, October 13, 1868, in the Wandsworth County 
Court, before Mr. Stonor, and the case of Hull v. Murby, 
October 20, 1863, in the Lambeth County Court, before 
Mr. Pitt Taylor, *' County Courts' Chronicle," vol. i., N.8., 
p. 269); and it does not arise as often as might be expected, 
as parties generally and wisely enter into express agreements 
as to notice at the time of hiring. It would certainly, how- 
ever, be desirable that this and many similar points should 
be settled by some joint tribunal of appeal amongst the 
judges of county courts themselves, or by cases submitted 
to the superior courts, in both cases to be argued at the 
public expense. Such appeals or cases would not be numer- 
ous, and th§y would remove the anomaly of the law differing 
for years on either side of a parish boundary for want of a 
suitor able and willing to pay the costs of an appeal. 



NOTE IV. 

Composition Deeds and Certefioates. 

Several cases of difference of opinion have arisen amongst 
the judges of the county courts as to the operation of regis- 
tered composition deeds, and certificates of the same, under 
the Bankruptcy Act, 1869, in barring commitments under 
the County Courts' Act, and otherwise. But as these ques- 
tions also continue to perplex the superior courts, and it is 
expected that they wiD be speedily determined by the repeal 
of the Bankruptcy Act, and the abolition of the deeds and 
certificates, it has not been thought necessary to refer more 
particularly to them. Elaborate judgments on the subject, 
by Mr. Welford, judge of Circuit No. 21, and Mr. Leonard, 
deputy-judge of Circuit No. 38, will be found reported in the 
"County Court Chronicle," vol. i., N.S., pp. 8, 44. 
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NOTE V. 

Suspension of CoicsnTMENTS. 

Coixiinitinents by judges of oounty courts have been lately 
much discussed with reference to the Abolition of Imprison- 
ment for Debt Bill, now before Parliament. There exists a 
difference between different circuits as to the suspension of 
the order for committal. In some circuits it is allowed to 
be merely an undertaking or agreement on the part of the 
plaintiff not to take out execution for a certain time or whilst 
certain payments are kept up. In other circuits, and, it is 
belicTed, in Circuit No. 45, the suspension is made part of the 
order of the Court, under, it is to be presumed, the 105th 
section of the County Courts' Act, 1846, where the defen- 
dant appears, and is examined; and by consent of the 
plaintiff, where the defendant does not appear. A veiy praise- 
worthy practice has lately been introduced into this circuit 
of sending notices to defendants who do not appear, and who 
are committed and the order suspended. These notices are 
a matter of favour, or rather of mercy ^ and are not sent 
where any detriment to the plaintiff is likely to arise there- 
from, nor without special order ; but they are, nevertheless, 
frequently issued, and are found highly beneficial in practice. 
The following is the form adopted : — 

In the County Court of Berkshire^ holden at Readiny, 

Number of Cause 
V. 



To the defendant above named, 
I hereby give you notice that on the hearing of a commit- 
ment summons in the above cause, at a Court holden this 
day, you were ordered to be committed to Beading Q-aol for 
days, but the issue of the warrant was sus- 
pended for days, during which time you can 
prevent its issue by paying into Court the sum of £ s. d., 
being the amount now due herein.* 

Dated this day of , 18 . 

Henry Collins, Begistrar. 

This notice is sent by specidl order, azid.as a matter of favour only. 
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NOTE VI. 
Table of County Courts Acts. 



Acts. 



9 & 10 Vict. c. 95. An Aot for the more easy Be- 
oovery of Small Debts and Demands in 
England. 

12 & 13 Vict. 0. 101. An Act to amend the Act for 

the more easy Recovery of Small Debts 
and Demands in England, and to abolish 
certain inferior Courts of Becord. 

13 & 14 Vict. 0. 61. An Aot to extend the Act for 

the more easy Beoovery of Small Debts 

and Demands in England. 
15 & 16 Vict. c. 54. An Act further to facilitate and 

arrange Proceedings in the County 

Courts. 
19 & 20 Vict. c. 108. An Act to amend the Acts 

relating to the County Courts. 

21 & 22 Vict. 0. 74. An ActfortheBe-arrangement 

of the Districts of the County Courts 
among the Judges thereof. 

22 & 23 Vict. c. 67. An Act limitiog the Power of 

Imprisonment for SmaJl Debts exer- 
cised by the County Court Judges. 

28 & 29 Vict. c. 99. An Act to confer on the County 

Courts a limited Jurisdiction in Equity. 

29 & 30 Vict. c. 14. An Act for the Abolition of the 

Offices of Treasurer and of High Bailiffs 
of County Courts as Vacancies shall 
occur, and to provide for the Payment 
of future Beg^trars of County Courts. 

30 & 31 Vict. c. 142. An Act to amend the Acts 

relating to the Jurisdiction of the 
County Courts. 

31 & 32 Vict. c. 61. An Act for conferring Ad- 

miralty Jurisdiction on the County 
Courts. 



Short Title. 



"The County 

Courts Ac^ 

1846." 
*<The County 

Courts Act, 

1849." 

"The County 

Courts Act, 

1850." 
"The County 

Courts Act, 

1852." 
"The County 

Courts Act, 

1856." 
"The County 

Courts Act, 

1858." 
"The County 

Courts Act, 

1859." 
"The County 

Courts Act, 

1865." 
"The County 

Courts Act, 

1866." 



"The County 
Courts Act, 
1867." 

"The County 
Courts Ad- 
miraltyJuris- 
diction Act, 
1868." 
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NOTE vn. 

Thb County Ooitbts and thbie Jxjdqbs. 

We last week incidentally referred to the very onerous 
duties which have been imposed upon these judges by the 
new jurisdictions, and pointed out that they have a most 
substantial claim to such salaries as will compensate them 
in the way in which judges of the superior courts, many 
of whose cases they will now have to try, are com- 
pensated. In confirmation and support of our view thus 
expressed, a pamphlet has just been published, written, we 
are given to understand, by a learned County Court judge 
well known in the midland counties for the breadth and 
soundness of his judgments.* 

The claim which we, in common with the writer of the pam- 
phlet, put forward on the part of the judges is amply justified 
by the extraordinary increase of business in the County Courts. 
Between 1864 and 1867 there was an increase in the number 
of plaints tried, and cases sent for trial, of no less than 
203,700, in the number of causes determined 140,388, in 
the amount sued for of £434,452, and on the amount 
recovered of £170,874 ; and in the amount of fees received 
of £ 66, 9 94 . * * And, * ' says our author, * * of all these measures 
there is none of which the effect has been more marked, both 
as regards the decrease of pressure in the superior courts, 
and the increase of business in the County Courts, than the 
Act of 1867, which, as has been stated, further increased 
the original common law jurisdiction of those courts, and 
also empowered the superior courts, under certain circum- 
stances, to transfer to the County Courts causes of any 
amount, and of almost every description. Of this power 
the superior courts have availed themselves freely ; and the 
main object of the measure, the relieving those courts of a 
large amount of their business, which was becoming too 
heavy for the judicial staff, has been attained. The number 
of writs actually issued in the three superior courts of 
Common Law in 1868, the year following the passing of the 
Act, was 83,174, as against 127,702 in 1867, showing a 
diminution of rather more than one-third. And of the writs 

• * * The County Courts : their Past, Present, and Future Functions.' ' 
London : ~H. Sweet, 3, Clia^uory-Lme. 1869. 
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actually issued a considerable portion were sent, under the 
powers of the Act to the County Courts for trial." 

So much for the increase of the business. In the next 
place we have to regard that which is of more impor- 
tance, namely, the character of the cases tried, because it 
is according to the intrinsic gravity of the causes, and not 
according to tiieir number, that the judge who tries them 
should be remunerated. Upon this point the writer of the 
pamphlet says: — ** Any one who now attended, for the first 
time, a County Court, held either in London or in any im- 
portant town on a country circuit, would be surprised at the 
number, the variety, and the importance of the questions at 
issue. Bights of way, rights of water, rights of light; 
actions of ejectment, involving the nicest points both of fact 
and of law; difficult and important questions turning upon 
the law of railways ; long and complicated suits for the 
execution of trusts, for the specific performance of contracts, 
for the dissolution and winding-up of partnerships — all 
these questions, and others as important (not to mention 
Admiralty and bankruptcy matters), are now constantly 
tried by courts which originally were intended to dispose 
of little more, and which are commonly supposed still to 
dispose of little more, than disputed tradesmen's accounts. 

Without more being said, we think it must be palpable 
that the judges of County Courts are rapidly approachmg to 
the level, in point of judicial importance, of the puisne judges 
of our conmion law courts, and of the vice-chancellors in our 
courts of eq[uity, and that they should be paid proportion- 
ately. We will, therefore, proceed to consider a point raised 
by our author as to limiting the amount, beyond which the 
jurisdiction of the County Courts shall not extend. He 
says: "It may well be expedient to confine the jurisdiction 
of the County Courts to cases of a certain class ; but it is 
difficult to see the principle upon which any class of cases 
over which the courts are to have jurisdiction should have a 
compulsory limit as to amount. It must be obvious to any 
lawyer that the amount in dispute in a cause is no test what- 
ever of either the importance of it to the parties, or the 
legal difficulties which it may present. An action of trespass 
where a shilling's worth of grass has been destroyed, a claim 
of £20 for goods bargained and sold, a suit for tlie adminis- 
tration of a trust fund of £100 may be, and often is. 
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as troublesome and as difficult, and may decide a principle 
as important as a case of the same kind where the amount 
in dispute is a very heavy one. If the judges of County 
Courts are competent to try the one they are competent 
to try the other. The Legislature has, in the Bankruptcy 
Act now before Parliament, recognised this inconsistency, 
and given to the County Courts jurisdiction in bankruptcy 
without limit as to amount, though in * The County Courts 
Amendment Act, 1857,' the inconsistency still exists of 
allowing the judges to try certain causes to any amount 
if they are transmitted from the superior courts, but pre- 
cluding them from trying (except by consent) the same 
class of causes beyond a certain amount in the first instance. 
If, however, it be thought inexpedient to abolish the limit 
as to amount altogether, it is but reasonable that the 
parties in an equitable or any other proceeding should 
have the power which they already have in common law 
causes and in Admiralty matters of trying it before the 
County Courts up to any amount by consent." 

We most decidedly agree in the view that jurisdiction in 
all cases should be given by consent, and this must be the 
next step in the improvement of County Court jurisdiction. 
On the question whether it would be expedient to abolish 
the limit as to amount unconditionally, we have our doubts, 
and should be disposed to give an opinion in favour of 
retaining this limitation. 

Another point raised in the pamphlet relates to the in- 
jurious effect of the Act of 1866, providing for the gradual 
extinction of the office of high bailiff, and the devolution of 
the duties of that office upon the registrar. We agree in 
the inexpediency of this, and in the advisability of adopting 
a suggestion made to us by a correspondent, that in lieu of 
the high bailiffs marshals or associates should be appointed, 
who should be legally qualified to assist the judge in the 
discharge of his judicial functions. 

FinaUy, we would revert to the question of payment to 
the judges in the words of the author of this very skilfully 
compiled pamphlet. He says, ^' But the changes in the con- 
stitution of the County Courts have been so gradual, that 
the inconsistency and injustice of requiring the judges to 
sit as judges in common law, equity, Admiralty, and bank- 
ruptcy, with no protessional rank, and at a salary of the 



same amount as that of a taxing master in the common law 
courts, have been hitherto overlooked. The County Courts 
have achieved a success far beyond the expectations of their 
founders ; they have outlived the not unnatural jealousy of 
the profession ; they are rising year by year in the respect 
and confidence of the public; and year by year fresh duties 
and increased responsibilities are cast upon them. It 
behoves the Legislature, which imposes these duties and 
responsibilities, to grant, in a spirit of wise and just libe- 
rality, a fitting position to those who perform and sustain 
them." — Law Times, 
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